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Because of their activities in suppression of these human values, we must say that 
here is a case free speech is properly limited by a higher value. 

We do not suggest that such groups should be prevented from voicing their op­
inions. However, CIA and Dow are not on campus to advocate or defend political 

but to recruit personnel to carry out their established activities. This 
sukgests an important fact of life about the free forum. Regardless of any argument 
and no matter how convincing any debate or teach-in may be, the right of the people 
in Vietnam to live in peace and dignity has been flagrantly ignored and ruthlessly 
violated. The arguments of the free forum have no effect on the people and forces 
in this country interested in seeing this situation continue. They will use all the 
coercion and violence at their command to ensure its continuation. They currently 
monopolize the "legal" means of violence to prevent any change in these policies or 
any protest that premises to' be an effective one. 

But wha.t right do we have to impose our values on others? Is :.t not subjective 
to say that we condemn the war in Vietnam? No. The is because it involves 
the systematic destruction of a civilian population by the r, 1 military force 
in the world to advance its political and economic The incalculable suff­
ering and destruction are wrong. They are not wrong for us and the Vietnamese and 
right for Hershey and Johnson. and Ky, but plain wrong. There are times a gov­

has become so corrupt Rnd is usipg such evil devices its citizens must 
use whatever force is necessary to prevent it and those who would be its allies from 
functioning -- from the draft induction center and the Dow recruiters to the Chan­
cellors who use suspensions against the anti-war movement. 

But, one might argue, right-wingers also say that force should be used to stop 
those who are considered immoral • . The right-wing be justified only if it used 
force legitimately in the interests of human liberation and if it had to use force 
because others were using force effectively against jt. 

The choice that one faces is clear: one can declare opposition to inhuman pol­
icies in the free forum and go home while the violence continues in belief that 
he has done his duty, or one can feel called upon to stop these hideous and genocid­
al policies. If the latter course is chosen, one will inevitably violate someone's 
rights to be left alone and someone else's rights to free speech and still another 
person's rights . to earn a living (for jobs be lost if the war is ended). If 
one complacently goes home, U. S. imperialism will run smoothly; more people will 
be dominated and more be killed, and one tacitly serves in this case as an acc­
omplice to the great genocide in Vietnam. Not a pretty choice, but not a pretty 
world. 

There is no escaping the dilemma: we must make moral judgments and decide what 
is right. Who is suppressing wham, who is invading whom, whose liberties are really 
at stake (the Vietnamese 1 or ours)? Such a formal principle as "never violence and 
disruption" does not solve the dilemma. Those who rely on such a principle are un­
wittingly opting out of the struggle against imperialism and oppression while the 
violence committed by the U. S. continues to be directed internally against the black 
people and externally against the Vietnamese. Such violence can continue only so 
long as people with good intentions agree to play by the rules of the game set down 
by those whose violence is dubbed "legal:' 

i n a d y i n g 
r e v o 1 u t i o n • 

w o r 1 d , c r e a t i o n 
Waldo Frank 
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CONSTITUTIONAL DANGERS ARISING FROM POLITICAL SUSPENSIO~: The Departure from 
the Academic Senate's Resolutions of December 8th, 1964 by Caleb Foote 

LC~leb Foote is a Professor of Law and Criminology at the University of California, 
Berkeley. The following statement is condensed from the Daily Californian, Nov. 15, 
1967, p. 20, with Professor Foote':s perm.ission. The Q. Q. version has no title, ard 
the present editor assigns the one above whict he believ~s is faithful to the orig­
inal article. It deserves the widest possible audience~/ 

My overriding responsibility as a faculty member and my estimate of the magnit­
ude of the present threat to student academic freedom, and the recent ominous state­
ments by the Chancellor, impel me to make this statement. 

The Academic Senate resolution of December 8, 1964, which was adopted by a vote 
,of 824 to 115 at the climax of the Free Speech controversy, included the following 
key provisions: 

(2) That the time, place and manner of conducting political activity on 
the campus be subject to reasonable regulations to prevent interference with 
the normal functions of the University; ••• 

(3) That the content of speech or advocacy should not be restricted by 
the University. Off-campus political activities shall not be subject to Un­
iversity regulation. On-campus advocacy or organization of such activit.:i.es 
shall be subject only to such limitations as may be imposed under Section 2. 

This language does not attempt to draw a line between advocacy and organization. 
Instead, it clearly provides that there shall be no university punishment of either 
unless the activity interferes with the normal functions of the University. Acc­
ording to the Academic Senate's-Emergency Executive Committee Report of December 27, 
1964, 

••• violations of law will be handled by civil authorities; violatio~s of 
University rules concerning time, place and manner of conducting political 
activity will be handled by the University. If laws and University rules ../ 
should be simultaneously violated by the same act, the University will norm­
ally accept the court's judgment as the full disposition for the offense. 

The committee said that this policy was "fundamental" and that during a then-pending 
Regents' rules study "we will reaffirm with the greatest vigor that the principle 
must be adhered to on the Berkeley campus." 

The policy saves the University from involvement in d:isciplinary activiUns in 
which, because they involve the interpretation of state or federal law, the Univ­
ersity has little experience or competence. • •• The reasonable assumption on which 
the entire campus relied for over two years was that the December 8th Resolution was 
governing law and that on-campus organization of off-campus activity was restricted 
only by the time, place and manner rules. Against this background, the Alameda 
County Superior Court issued its temporary restraining order on October 16 enjoin­
ing the administration from permitting the use of campus facilities for Stop the 
Draft Week activities. This unconstitutional restraint, which banned advocacy as 
well as organization, effectively nullifie£ the December 8th Resolution and the Re­
gents' policy declaration of December 18 Laffirming that speech shall not be rest­
ricted "beyon£ the purview of the First and Fourteenth Amendments to the U. S. 
Constitution~ and was a flagrant infringement of student academic freedom. Un­
fortunately, the University, which could have obtained higher court review of the 
order's legality within a matter of hours, took no court action during the week 
that the ord.er was in force. Instead, it aggravated the problem by imposing a pat­
ently unconstitutional certification requirement as a condition for any campusmeet­
ing ·and going beyond what the injunction required the University to do, 

The University foreclosed any possibility of legal relief for the students, 
whose freedom is what was at .issue but who were without legal standing themselves 

... · 
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to fight the injunction; the certificate demonstrated the ' kind of oppression ~hjch 
may result ~hen the University enters the business of regulating free speech. 

It is difficult to understand the Chancellor's confidence as he enters a con­
stitutional thicket ~here Supreme Court justices and constitutional la~ scholars 
cannot agree among themselves. He stated on November 7: 

My colleagues are a~are of the profound difficulties of discriminating be­
tweer advocacy 'and organizational action. I think our credentials to make 
this discrimination with full solicitude for political rights have been 
repeatedly demonstrated. 

It is one thing for the state to presecute allegedly unla~ful speech in i~criminal 
cour·ts, ~here the defendant has all the protections of the Bill of Rights, apellate 
revie~ in courts with specialized skill in resolving constitutional questions, and 
most important, a separation of powers among prosecutor, a disinterested jury and 
an independent judiciary. When the state chooses instead to impose sanctions fer 
speech violations through another of its instrumentalities, such as the University, 
in a forum in ~hich fe~ if any of the above attributes apply, a constitutional tri­
bunal may ~ell regard such a procedure ~ith a jaundi~ed eye. 

At Berkeley, the Chancellor's role is inevitably confused. Under Regental 
policy he is the campus' chief executive and must formulate policy, including pol­
icy on discipline. The constitutional and academic freedom problems arise from 
the fact that Regental policy also gives the Chancellor final judicial authority 
for student discipline. The state~ide policy is .intensified by its local imp­
lementation, where initial judicial authority is vested in the Deans, the Stud­
ent Conduct Committee or a Hearing Officer --- all controlled or selected by the 
Chancellor. 

While university adherence to constitutional law is an essential element of 
academic freedom, ~he t~o are not coterminous. The Fourteenth Amendment embodies 
the minimum demands of freedom which a state or state instrumentality cannot de­
ny. Academic freedom implies a higher standard molded to the particular require­
ments essential for a university in carrying out its functions. Insofar as faculty 
are concerned, this has long been recognized; but the academic freedom of students 
is a relatively ne~er conception. It is enough for civil sociPty merely to toler­
ate free speech; a university worthy of the name will try to induce its students 
to undertake searching re-examinations of settled dogma, unchallenged assumptions 
and cherished beliefs. 

Under conditions in which the massive size and pervasive technology of society 
increasingly threaten the right of effective dissent, the morality of various forms 
of civil disobedience and resistance pose some of the most important and ~erplexing 
intellectual and moral dilemmas of our day. Personal responsibility in the face of 
the Vietnam war is quite properly a ·center of discussion on this campus. The age of 
our students naturally intensifies this issue in their eyes. Many of them see in 
this war evils which parallel in enormity the bondage of Negro slavery or Nazi gen­
oqide, and there is growing nonstudent opinion in this country and abroad ~hich 
would agree. In this situation, it is unreasonable to expect that none of the stu­
dent thought, discussion and gro~ing conviction will spill over into unlawful acts. 
Particularly where tr.e line bet~een legality and illegality is so vague, the Univ­
ersity's present policy ,would seem certain to silence, ~· the threat of academic 
discipline, expressions of opinion ~hich would be lawful. One telling illustration 
reported to me concerned some students ~ho asked ~hether a particular , fo1·m of anti­
draft activity ~ould constitute prohibited organization. 111 don't know," the admin­
istration spokesman is reported to have replied, "but to be on the safe side you 
better not ao it." Keeping students (or faculty) "on the safe side" is not a policy 
~orthy of a great university. 

... 
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Conclusion 

The central educational role of an academic community is to stimulate and 
protect insofar as possible the examination of all alternatives, including those 
which are highly controversial or possibly or probably illegal. The style of this 
dialogue should balance a demanding intellectual rigor with respect' for the stud­
ents as individuals and empathy for their situation. 

Where students become involved wfth federal or state prosecution, the Univers­
ity cannot grant immunity. Where their activity disrupts University function[, the 
University will have to respond, though hopefully this response will temper discip­
line with patience and a sensitive awareness of the profound agony and desperation 
which this age has bequeathed to many of our students o Beyond this, hot.~ever, it 
need not and should not go into the field of law enforcement. The Regent's policy 
of October 20th, to forbid the organizAtion and carrying out of unlawful acts on 
University facilities, and current indicators of how the Chancellor plans to enforce 
that policy unnecessarily frustrate this educational role. They represent a capit- ~ · 
ulation to the kinds of outside pressures against which we should be erecting a bul-
wark to protect academic freedom. Tb.ey rest on the unfounded assumption that the 
state and federal governments are unable or unwilling adequately to enforce their 
own laws. They corrode the student disciplinary practices which should emphasize 
counselling and rehabilitation. They introduce a deterrent emphasis which is impr-
oper in a ur.iversity anddoubly improper where the protections of criminal procedure 
cannot be guaranteed. 

I urge you to reassert the policy of the ~csohtion of D-ocember 8"'h as a prin·­
ciple of student academic freedom and, in the words of the Emergency Executive Comm­
ittee report of DecembAr 27, 1964, to "reaffirm with the greatest vigor that the 
principle must be adhered to on the Berkeley campus." 

·-----------------------------------------------------' 
This CRISIS REPORT, Number Two, is 

published by Campus Stop the Draft Week, 
the Movement Against Political Suspensions 
(MAPS), and individual members of other 
campus groups concerned about ending the 
war and instituting authentic self-government 
for students at Berkeley. We are grateful to 
the many volunteers who assisted in typing and 
preparing the layout for this report. 
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