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I N T R 0 D U C T I 0 N by Irwin Sperber 
The fact thn.t rolHically :i..!,q.· ircd susrensions are j.J:l} osed on tHo ra.ther 

than eJeven students must not 1:c 2.llowed. tc c.bscure the c-entral issue in 
this crisis: any r•'J]j_tical sus!=:::msion o f ar~ studer.t is a clear ru:1d present 
dan[er to the int •:)grity of the Uuiversity CJ.s N<::lJ.. as tD the survival. of tl:e 
anti-war movement. The. sel.cct~L':G , manj.rulD.t:L-r,. , and e:q:sd:i .. cnt :: cnalt1es 
imrosed on vad.ous anti-v:a::::· .'J.ct:Lvists do r1ot ciild.d sb thE: ir roJitir::all~" and 
1 unitive:l.~· :insrir~ charact•;r . 'Tl:e !'i.[:ht-wir:g c:lements .i.n the Board · of 
.il!;:![ents and in Sacr:ll::t'.Jr>to will be cnJ.y i:,(;.:;q: ora!'iJ.~- ar:reased by this oust:i.nt: 
of a fev1 ntrcublem.aksrs . 11 ':Ch ::~ ir· w :.:'a.e:ic,us etr :ret:i tes will on1y- ix ) more 
whetted, and the~r 'dil l soon cla:d:- r for P..r:. ov{:r. f;:· ·.;.:J..tHr a.ssault on campus-. 
base:d rrotGsts and effort:; a.t :;oJ.:itical edl.lca.tio;.-,. 'l.Lo i·:i l l faJJ. nn.xt en 
the l:i st of sacrificial la.rriL::::? iu.oth~.':r ·student :J..::t:l.viGt'? A f:>.cult;;. · dvre ':' . 
A Uni vers:lty cff~. d.al':' Sooc'l , the t ca.v:;' h.ct.nd of a : 'r'·8Sl cns:Ll~le :i.nve sti.gatio~) l . 
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-:.~~ ::·,0'.1i:e:· ::: -:~ f t!-Je a.cadeu.-ric conununity and which is bound t c: h:::v·.01 major 
consequenqes beyond the distinct e11virons cf the University of California 
at B~rkele~r . This Cl)nL"nun:Lty is faced "dth the in~reasingl~;· abra.s:i..ve anci. 
rep·essive rolicies of university administrators as well as the ide<.11.ogical 
and budf'otary asse.ultw from Governor Reagan, Assemblyman lvlulford, and other 
rit:ht-~rlngers. T'.r:e occasion for the original report was that the ch.'3.ract;3r 
and sw:•yival of this co:mraunit;y v1crc in :peril; the events of the pr8ceding 
weeks have not been a bas:i s for a less :ressimistic assessment of the crisis. 
T'nou£h still very much :=v'~r:-1 ~-~csscd t o the issue of :rolj.tical sus:r311sions, this 
nur-rlementary repc Pt suggests some long-term directions to correct the 
i:covernance by cri.sis1: mr:mtv.lity vrhich seems to rervade all sectors of the 
University . 

II. AG the 2.ft.::::'r:1a.th cf tl1o FSli crisiG made cJear, the suspension of 
students f or poJ.i tica.1. :reasor"o leads to massive discontent, faculty l..Ulrest 
and resic:naticns, and t l-!e dis::1d s::m.l of adm:inistratj_ve officials. The al·­
bitrarJ• susrens i on of stud8nt leaders, resj_gnation of faculty, alld dismissal 
of ~dm.inistrative cffic:i.al::> have ~ solvec: any educational problems 0~1 
this cam; us, nev·::l.L...:il:Lproved t he 1·.rork:i11g re1ations among the students, 
faculty, and Administration ; n.~.:¥.'21: contributed to the normal functioning of 
this University or to its autonomy and integrity. Suspensions, resignations 
and dism:tssa.ls ha.Ye only comrotmdecl these protlems, worsened t hese re-
1ations' and ortJr.cd the . doer to ~ven greater interference with camrus 
affajrs b~r partjsan political authorities in Sacra.•·uentc. But Universit~r 
officials are already aHare of these facts: tb ·~ pressures vTh:i.ch led to 
t,heir rla.r:s for the suspen::;j_on C'f a.riti-~...ar activists on this camr,us arc not 
derived from a.ny hopes of soh-::.r.:r r:roblerns of a.11 educatj_ona.l nature ru: 
imrroving relations among stud.cnts and .faeulty' and administration 2£. en­
surinr the antonom~.r ('f this Un:i.v3::·sity. These :rr0ssures and plans derive 
from an unannounced but ncH evident !~at:i.onal effort to silence the in­
creasinflY effectiv':) -----, i cGs of the anti-vm.r moVCJ!1ent. They must be re-
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Although orposition to the i!ar is the T:lOSt press:i.ng task of the stucl.=.mt 

movement, the two-:rrcnped nature of this strupgle must be kept in rdnd. 
First, protests are aimed at educat:i.ng citizens about the i1.~.herent t c~P­
dencies toward war built into the military-industr~:..al comr.·lex and the de­
humanizinr effects of a capitalj_st syst•3m; t:he racist and renoc:i .dal as:r:ect 
of U. S. J:Olicy in Asia, Uriea and latin An1~lrica (esp(:>ciall:;r in Vj_etnam, 
Indonesia, Bolivia, ahodesj_a) also requ:i.res r ublic djscussicn • . \Second, 
such protests are novr becomj_r_g cff :::::ctive and ther efcr3 lligl-ll;ir ob;jectionahle 
to the U. S. Government~ tc tl1. ~ j:r:dustrj_al i11terests whj_ch rrofit from 
mass:i.ve war appropriations, t o the para.rnilitary a.!1d secret rol:i.c0 l_·u­
reaucraci~s which flourish :il:. t.:\J21es of 11naticnal omergerJc;:r, 1; and to tha 
indigenous right-wing movement s (ran[ing from CIA-subsidized ~~ditcrial 
policies to the constituencies of Ronald Heagan, I•la.:c Ha~ferty a.11d Don 
Mulford) sustained by · three decades of Cold :·far h~rsteria. These orga.n:i.­
zations and interests are throatmec, , and they react 'by c.~:e~tj11g gr•3at. 
pressure on university offici.alD. Th e:t d_;-:mand that campns activiGts be 
severely punished and that the a.."'lti-,,ra.r moveiJ3nt be weal~cn ·::d so far as 
possible. Control over gen:::~·eJ. c-,duc~tional funding and thr,::1at3 t~1 \·.r.i.th­
hold rrestie-ious research ou.b :J:i.dies are scrae among ma.'tly 'nays that this 
rressure is exerted. :Jut tlH~ c~ff ~)ct of political surTression is ineyj_­
table: students are susp•2ndc~d, faculty r.v.3mbers a.ro forced to) ~'· support our 
Chancellor in timeo of cri.3is, ;· aJld unj_versity officials adhere increasingJ.y 
to reactionary and p.miti.ve po:l.icies or ar·9 themselves rerla~ed. Uni­
versity rolicies increa.s5.n ~:ly reflect t h<:1 1'ne8d for la>v a!1d order, 1; con­
str5.ctinr versions of 1 ~acade;dc freedom•· or i:fr8·J sp~ech , 7: ar.d such dis­
crete euphemisms as ''enlightened patrictJsr.11 ' as ju:;>tifi-:;ations for the 
systematic suppression of student activists and faculty d:1.sscnters. 

Orposi tinn to the war ir, Vietnam thcre:fort~ requir·zs the rlual effort 
(1) to cha.nfe national J::olid.es directly r esronsibJ.e for the ~-m.r and the 
milita.ry-ir:dustria.l com:r;lex 1-rh:lch reinf0rc 0s those rolici,:. s ~l (2) t.o 
brhJ.F a'!::out educational rcforus i·thich ~msure students of a..Yl effective vcice 
in makinp academic rolioies and a guarar:.tee of due proc .J ss of 1aH in accor­
dance wjth the U. s. Cond.itution. ActhrisFl in the servL~e nf demccratizing 
and humanizing American societ;-r leads to a reaceful for cip1 roli.cy as '!ilell 
as a liberated academic co:cununity ir, rlace of a t:15J)eraJ.n multiversity. 
At the sa.me time, t?fforts at educational reform are essential to the 
creation of a democratic unj_vcrsit.~" coneenial to tJ:. e orgarJ.za.tion of anti­
Har act~_vity and th3 dernocrat~_z.::~.t:Lon of Arnc-;rica!; societ;r . Act:i.visr.-t in 
the servj ce of re::tce and efforts at Gd,Jcatior.al rflfom a:re therefore com­
plementary to one another rather than diversiorcarJ or mutua1ly exclusive 
tasks. 

The new rains ma.de by VOICE candidates in the ASUC elections a.re crucial 
not cr:.ly for purposes of educational reform but alsc for t he pror:cess of 
the anti-war movement. Theso cail"is should f..e vigorously d(-'lfended, a..T'ld arc 
particularly timely in vie1..; of the grovr.ing siens of :1en:U.c;hten;Jd patriot­
ism~" and the increasingJ...v dicta.tor:Lal r:mforcement cf the Cha.."lcellor' s 
definition of 1!academic freedom •. : ~rr1 (Jy ca.n hd:r tc offs•:':!t the Chancellor's 
announced intenti.ons (a) to tl·ansfer the legal authority and pror.ra.n funds 
now under ASUC jurisdiction to D. comnrl.ttee Gtaffed 'c·~r .ro1.sn of his choosing, 
anC. (b) to increase the nm,lbcr and severity of renal ties . (e.g., susr·en­
sions) for students vrho partj_cipate in protests sponsored by HAPS a.11d other 
campus organizations; 
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l.-JHEN FREEDOMS CONFLICT: On the Uses of Coercion and Disruption 

by Michael Lerner 
The concern about limiting free speech on this c~mpus is justified. Only 

with great hesitation and after considerable souJ-searching and reflection may 
one advocate such a limitation under certain conditions. Although one does not 
lightly interfere with the rights of others, there are times when one is forced to 
make a choice in which, regardless of what one does, the rights of others will be 
infringed. Free speech is in general an extremely important value. But other val­
ues are also cherished and,when these various values collide, choices must be made 
among them and they must be arranged in a kind of hierarchy. It is clear that the 
right of the Vietnamese peasant to live in peace and dignity should be higher in a~ 
scale of values than the "right" of some Americans to express their paranoia about 
the "yellow peril" or their theological anti-Communism by bombing Hanoi or by mak­
ing napalm for someone else to use to burn civilians •. This does not mean that free 
speech has been repudiated or forgotten, but only that there are certain conditions 
under which higher values may conflict with and limit this important value. 

We are not alone in imposing limitations on this value: the University itself 
sometimes avowedly limits free speech under certain conditions. (See Professor 
Foote's essay elsewhere in this Crisis Report for examples of this point.) So the 
question really is, which values do you hold and which ought the University to hold? 
It is evident from the behavior of the Administration and of same sectors of the fa-
culty that their highest value is "civility. 11 They do not hesitate for a manent to 
deny the use of university facilities to students who are "disruptive" or who inter-
fere with academic convocations. Consonant with the Regents' resolution of October 
20th, they gladly restrict our freedom to organize \lhat they judge (prior to the 
event) to be illegal activity. All othPr values and freedoms, including the right 
of the Vietnamese peasant to life and the ~ight of the American student to organ- / 
ize against the \lar which deprives the Vietnamese peasant of his life, are readily 
restricted by the faculty whenever civility is imperiled. Such is the faculty's 
hierarchy of values. 

What of those who claim that free speech is their highest value, that it is 
even more important that the preservation of human life and dignity? We witness 
the tragic spectacle on this campus of those same persons remaining noticeably sil­
ent when the free speech of students is threatened. Academicians have the right to 
hold to their values -- but we demand that they be consistent in applying their val­
ues. Such men seem concerned about free speech only when upholding this value serves 
the purposes of the forces interested in human suppression. But they are instruct­
ively silent and mysteriously aloof when the rights of participants in the student 
movement are denied or suppressed. Then we are perhaps justified in denouncing the 
hypocrisy that has become the trademark of so may "liberal" professors and in sugg­
esting that they uphold free speech only when tueir sense of civility is threatened. 
We can reasonably infer that the value of civility (or perhaps the cult of civility), 
however much i't conflicts with the values of liberty and democracy, is what the fac­
ulty really espouses under the banner of "free speech" and "acad~mic freedom." 

We espouse a different paramount value. We believe that .a university exists 
primarily to promote knowledge for the purpose of liberating men and giving them the 
maximum degree of control over their lives and environment. Our highest value is lib­
erty-- the right and ability to determine the circumstances of one's own life in acc­
ordance with the highest development of human knowledge and intellectual capacity. 
For this reason, we have always demanded radical democracy for ourselves in the Univ­
ersity, for the oppressed black people ,in the ghetto, for the Vietnamese and Bolivian 
peasant, for the middle-class white American who ultimately lacks control over his 
own life. 

But one need only look at the CIA and Dow to see immediately that they contrib­
ute systematically to the suppression of human liberties, ensuring that neither the 
Vietnamesepeasant abroad nor the National Student Association at horne exercise self­
determination. Their activities do violence to the highest purpose of the university. 
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Because of their activities in suppression of these human values, we must say that 
here is a case ~here free speech is properly limited by a higher value. 

We do not suggest that such groups should be prevented from voicing their op­
inions. However, CIA and Dow are not on campus to advocate or defend political 
vie~s; but to recruit personnel to carry out their established activities. This 
sukgests an important fact of life about the free forum. Regardless of any argument 
and no matter how convincing any debate or teach-in may be, the right of the people 
in Vietnam to live in peace and dignity has been flagrantly ignored and ruthlessly 
violated. The arguments of the free forum have no effect on the people and forces 
in this country interested in seeing this situation continue. They will use all the 
coercion and violence at their command to ensure its continuation. They currently 
monopolize the "legal" means of violence to prevent any change in these policies or 
any protest that premises to' be an effective one. 

But wha.t right do we have to impose our values on others? Is :.t not subjective 
to say that we condemn the war in Vietnam? No. The ~ar is ~·-ong because it involves 
the systematic destruction of a civilian population by the r, 1 ~·rtiest military force 
in the world to advance its political and economic interests~ The incalculable suff­
ering and destruction are wrong. They are not wrong for us and the Vietnamese and 
right for Hershey and Johnson. and Ky, but plain wrong. There are times ~hen a gov­
ernme~t has become so corrupt Rnd is usipg such evil devices th~t its citizens must ~ · 
use whatever force is necessary to prevent it and those who would be its allies from 
functioning -- from the draft induction center and the Dow recruiters to the Chan­
cellors who use suspensions against the anti-war movement. 

But, one might argue, right-wingers also say that force should be used to stop 
those who are considered immoral • . The right-wing ~ould be justified only if it used 
force legitimately in the interests of human liberation and if it had to use force 
because others were using force effectively against jt. 

The choice that one faces is clear: one can declare opposition to inhuman pol­
icies in the free forum and go home while the violence continues in ~he belief that 
he has done his duty, or one can feel called upon to stop these hideous and genocid­
al policies. If the latter course is chosen, one will inevitably violate someone's 
rights to be left alone and someone else's rights to free speech and still another 
person's rights . to earn a living (for jobs ~ill be lost if the war is ended). If 
one complacently goes home, U. S. imperialism will run smoothly; more people will 
be dominated and more ~ill be killed, and one tacitly serves in this case as an acc­
omplice to the great genocide in Vietnam. Not a pretty choice, but not a pretty 
world. 

There is no escaping the dilemma: we must make moral judgments and decide what 
is right. Who is suppressing wham, who is invading whom, whose liberties are really 
at stake (the Vietnamese 1 or ours)? Such a formal principle as "never violence and 
disruption" does not solve the dilemma. Those who rely on such a principle are un­
wittingly opting out of the struggle against imperialism and oppression while the 
violence committed by the U. S. continues to be directed internally against the black 
people and externally against the Vietnamese. Such violence can continue only so 
long as people with good intentions agree to play by the rules of the game set down 
by those whose violence is dubbed "legal:' 

i n a d y i n g 
r e v o 1 u t i o n • 

w o r 1 d , c r e a t i o n 
Waldo Frank 

i s 
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CONSTITUTIONAL DANGERS ARISING FROM POLITICAL SUSPENSIO~: The Departure from 
the Academic Senate's Resolutions of December 8th, 1964 by Caleb Foote 

LC~leb Foote is a Professor of Law and Criminology at the University of California, 
Berkeley. The following statement is condensed from the Daily Californian, Nov. 15, 
1967, p. 20, with Professor Foote':s perm.ission. The Q. Q. version has no title, ard 
the present editor assigns the one above whict he believ~s is faithful to the orig­
inal article. It deserves the widest possible audience~/ 

My overriding responsibility as a faculty member and my estimate of the magnit­
ude of the present threat to student academic freedom, and the recent ominous state­
ments by the Chancellor, impel me to make this statement. 

The Academic Senate resolution of December 8, 1964, which was adopted by a vote 
,of 824 to 115 at the climax of the Free Speech controversy, included the following 
key provisions: 

(2) That the time, place and manner of conducting political activity on 
the campus be subject to reasonable regulations to prevent interference with 
the normal functions of the University; ••• 

(3) That the content of speech or advocacy should not be restricted by 
the University. Off-campus political activities shall not be subject to Un­
iversity regulation. On-campus advocacy or organization of such activit.:i.es 
shall be subject only to such limitations as may be imposed under Section 2. 

This language does not attempt to draw a line between advocacy and organization. 
Instead, it clearly provides that there shall be no university punishment of either 
unless the activity interferes with the normal functions of the University. Acc­
ording to the Academic Senate's-Emergency Executive Committee Report of December 27, 
1964, 

••• violations of law will be handled by civil authorities; violatio~s of 
University rules concerning time, place and manner of conducting political 
activity will be handled by the University. If laws and University rules ../ 
should be simultaneously violated by the same act, the University will norm­
ally accept the court's judgment as the full disposition for the offense. 

The committee said that this policy was "fundamental" and that during a then-pending 
Regents' rules study "we will reaffirm with the greatest vigor that the principle 
must be adhered to on the Berkeley campus." 

The policy saves the University from involvement in d:isciplinary activiUns in 
which, because they involve the interpretation of state or federal law, the Univ­
ersity has little experience or competence. • •• The reasonable assumption on which 
the entire campus relied for over two years was that the December 8th Resolution was 
governing law and that on-campus organization of off-campus activity was restricted 
only by the time, place and manner rules. Against this background, the Alameda 
County Superior Court issued its temporary restraining order on October 16 enjoin­
ing the administration from permitting the use of campus facilities for Stop the 
Draft Week activities. This unconstitutional restraint, which banned advocacy as 
well as organization, effectively nullifie£ the December 8th Resolution and the Re­
gents' policy declaration of December 18 Laffirming that speech shall not be rest­
ricted "beyon£ the purview of the First and Fourteenth Amendments to the U. S. 
Constitution~ and was a flagrant infringement of student academic freedom. Un­
fortunately, the University, which could have obtained higher court review of the 
order's legality within a matter of hours, took no court action during the week 
that the ord.er was in force. Instead, it aggravated the problem by imposing a pat­
ently unconstitutional certification requirement as a condition for any campusmeet­
ing ·and going beyond what the injunction required the University to do, 

The University foreclosed any possibility of legal relief for the students, 
whose freedom is what was at .issue but who were without legal standing themselves 

... · 
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to fight the injunction; the certificate demonstrated the ' kind of oppression ~hjch 
may result ~hen the University enters the business of regulating free speech. 

It is difficult to understand the Chancellor's confidence as he enters a con­
stitutional thicket ~here Supreme Court justices and constitutional la~ scholars 
cannot agree among themselves. He stated on November 7: 

My colleagues are a~are of the profound difficulties of discriminating be­
tweer advocacy 'and organizational action. I think our credentials to make 
this discrimination with full solicitude for political rights have been 
repeatedly demonstrated. 

It is one thing for the state to presecute allegedly unla~ful speech in i~criminal 
cour·ts, ~here the defendant has all the protections of the Bill of Rights, apellate 
revie~ in courts with specialized skill in resolving constitutional questions, and 
most important, a separation of powers among prosecutor, a disinterested jury and 
an independent judiciary. When the state chooses instead to impose sanctions fer 
speech violations through another of its instrumentalities, such as the University, 
in a forum in ~hich fe~ if any of the above attributes apply, a constitutional tri­
bunal may ~ell regard such a procedure ~ith a jaundi~ed eye. 

At Berkeley, the Chancellor's role is inevitably confused. Under Regental 
policy he is the campus' chief executive and must formulate policy, including pol­
icy on discipline. The constitutional and academic freedom problems arise from 
the fact that Regental policy also gives the Chancellor final judicial authority 
for student discipline. The state~ide policy is .intensified by its local imp­
lementation, where initial judicial authority is vested in the Deans, the Stud­
ent Conduct Committee or a Hearing Officer --- all controlled or selected by the 
Chancellor. 

While university adherence to constitutional law is an essential element of 
academic freedom, ~he t~o are not coterminous. The Fourteenth Amendment embodies 
the minimum demands of freedom which a state or state instrumentality cannot de­
ny. Academic freedom implies a higher standard molded to the particular require­
ments essential for a university in carrying out its functions. Insofar as faculty 
are concerned, this has long been recognized; but the academic freedom of students 
is a relatively ne~er conception. It is enough for civil sociPty merely to toler­
ate free speech; a university worthy of the name will try to induce its students 
to undertake searching re-examinations of settled dogma, unchallenged assumptions 
and cherished beliefs. 

Under conditions in which the massive size and pervasive technology of society 
increasingly threaten the right of effective dissent, the morality of various forms 
of civil disobedience and resistance pose some of the most important and ~erplexing 
intellectual and moral dilemmas of our day. Personal responsibility in the face of 
the Vietnam war is quite properly a ·center of discussion on this campus. The age of 
our students naturally intensifies this issue in their eyes. Many of them see in 
this war evils which parallel in enormity the bondage of Negro slavery or Nazi gen­
oqide, and there is growing nonstudent opinion in this country and abroad ~hich 
would agree. In this situation, it is unreasonable to expect that none of the stu­
dent thought, discussion and gro~ing conviction will spill over into unlawful acts. 
Particularly where tr.e line bet~een legality and illegality is so vague, the Univ­
ersity's present policy ,would seem certain to silence, ~· the threat of academic 
discipline, expressions of opinion ~hich would be lawful. One telling illustration 
reported to me concerned some students ~ho asked ~hether a particular , fo1·m of anti­
draft activity ~ould constitute prohibited organization. 111 don't know," the admin­
istration spokesman is reported to have replied, "but to be on the safe side you 
better not ao it." Keeping students (or faculty) "on the safe side" is not a policy 
~orthy of a great university. 

... 
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Conclusion 

The central educational role of an academic community is to stimulate and 
protect insofar as possible the examination of all alternatives, including those 
which are highly controversial or possibly or probably illegal. The style of this 
dialogue should balance a demanding intellectual rigor with respect' for the stud­
ents as individuals and empathy for their situation. 

Where students become involved wfth federal or state prosecution, the Univers­
ity cannot grant immunity. Where their activity disrupts University function[, the 
University will have to respond, though hopefully this response will temper discip­
line with patience and a sensitive awareness of the profound agony and desperation 
which this age has bequeathed to many of our students o Beyond this, hot.~ever, it 
need not and should not go into the field of law enforcement. The Regent's policy 
of October 20th, to forbid the organizAtion and carrying out of unlawful acts on 
University facilities, and current indicators of how the Chancellor plans to enforce 
that policy unnecessarily frustrate this educational role. They represent a capit- ~ · 
ulation to the kinds of outside pressures against which we should be erecting a bul-
wark to protect academic freedom. Tb.ey rest on the unfounded assumption that the 
state and federal governments are unable or unwilling adequately to enforce their 
own laws. They corrode the student disciplinary practices which should emphasize 
counselling and rehabilitation. They introduce a deterrent emphasis which is impr-
oper in a ur.iversity anddoubly improper where the protections of criminal procedure 
cannot be guaranteed. 

I urge you to reassert the policy of the ~csohtion of D-ocember 8"'h as a prin·­
ciple of student academic freedom and, in the words of the Emergency Executive Comm­
ittee report of DecembAr 27, 1964, to "reaffirm with the greatest vigor that the 
principle must be adhered to on the Berkeley campus." 

·-----------------------------------------------------' 
This CRISIS REPORT, Number Two, is 

published by Campus Stop the Draft Week, 
the Movement Against Political Suspensions 
(MAPS), and individual members of other 
campus groups concerned about ending the 
war and instituting authentic self-government 
for students at Berkeley. We are grateful to 
the many volunteers who assisted in typing and 
preparing the layout for this report. 

'" I 

~-----------------------------------------------------

204 


	01
	02
	03
	04
	05
	06
	07
	08

