| It has been reported in ‘he press that the Attorney !

genaral has stated that the Federal Government lacks power 78
take "preventive police action" in Miesisaippl to secure ;
the safety of persons who have comes into that State to aid
ite colored residents in the effective exercisge of their
rights as citizens of the United States, The undersigned
students of publie law are troubled by the mislesdins simpli-
city of this reported proncuncement, and believing that the
Federal powey to take protective metion in the circumstances
that now prevail in Mississipri is clesar, are moved to
make this statement.

Under 8ection 332 of T tle 10 of the United States Cede
fthe President is authorized to uze the State militia and the
armed forees of the United States, "whenever hie conmiders
tha unlawful obatructions, conbinfitions or aasemblages... .
make 1t impracticable to enforee the laws of the United States...

by the ordinmary course of judiesmlil proceedings." Should the s
Fragident be persuaded ‘hat judicial precesses are not ahle

to s=cwr e the rights of Negro voters in Micaisaippi, or

should he consider that those processes are not effectively
safeguarding the rishte of other Americans as they are defined
in existing Civil Rights Aets (e.g. Section 1981 and 1983 of
Title 42) the oguoted ssection would clearly anthorize him to
use armed forces fo segure the rights referred to.

0f ocourse the Attomsy General knows ‘this, for it was

under 3ection 332 that President Kemnedy took military action
at the University of Missiseippi in 1962, Cuite probably

two considerations are factors in the Attorney Genersl's
determination that Section 332 ruas no immediate relévance.

He and ths Presiden may be convinged that the tiMe has not
yet coms to send military forces into Miesissipoi--~ that other
processez should be exhausted before thet most drastic of all

remedies is pursued. If that judement is = ecrucial element



in the decision one wished that it had been reported,

for it would hzave made it clear that it is not lack of
presidential power to set but the absence of a oonviection
that action is now called for that exylains non-action.
Furthermore, the Attornsy General may, with some justifi-
 pation, feel That when military action is taken under
Section 332 it ir not fairly to be described as “polige
action" -~ the typs of action which he has denied the Federal
Government is empowered to take, These considerations,
which may explain the Attorney General's rejection of the
current relevence of Section 332, seem far less apnlicable
to the provisicne of Section 335 of Title 10.

Under the terms of that Seetion the seope of the
presidential power to take protective snd preventive action
is not confined fo the use of the militia or armed foreces.
"hourh Section 33 mentions specifically the power to
uze thosme forcee it 2lso empowers him “by any other means
(to) teke suech setion as he considers necessary to suppress,.
in & 8tate, any insurrection, domesstie vioclence, unlawful
conbination, or conspiraey, 1¢ it (1) =0 hinderas the exe-
cution of the laws of that State, and of the United States
within the State, that any part or class of 1ts people is
deovrived of a »right, privilege, iAmunity, or protection
named in the Constitution and seeured by law, and the consti-
tuted authorities of that State are unable, fail, or refuse
to protect that rigzht, privilege, or immunify, or to zive
that protectioni or (2) oprosea or obatruets the exeention
of the laws of the United. States or impedes the course of
justice under those lews."

Surely themris reason o bhelieve that violerce and com—
bination are now #o hindering the executfion of the laws of
Missigeippi and of the Ynited Stz=tes sg fo deny to the
Negroes of Migsissippi rights secured by ‘he Constitution
and laws of the United Stetes Whether the deplorable
circumstances are such as to make the provisions in gubsection



(1) of the quoted section now operative is not important ,
for there can be no question but that the provisions of
gubsec+ion (2) fit the present circumstances precisely,
Violence, combination, and conspiracy in Mississipri are
unguestionably obstructing the execution of *he eivil rights
laws of the United States —-- the provisions, that is, of
Septions 1981 and 1983 of Title 42 and the provisions of
the Acts of 1957 and 1960 with respect to voting rights.
Doubtless some creditable considerations of expedience
coutld be cited to supvort a decision against now tuking
vigorous presidential action under Section 333 in Mississippi.
Surely, however, the Atvorney General's position would be -
lees misleading and therefore less perilous if he would
acknowledge that the President today has power to act but
believes the "police action" under Section 333 of Title 10
ir inadvisable.
In the year 1879 it was argued in *he Supreme Court
of the United 3ta‘ez that when Federal marshals sought to
enforce the electoral lawe of the United States their conduct
infringed the prerogatives of the States-- that the Nation,
in other words, eould mot, through the authority of its
agents, Take "poliees action® within +the borders of any
State, "It is argued", said Mr., Justice Bradley, "that the
preaservation of peac and good order in society is not within
the powers confided to the government of the United States,
but belongs exelusively to the States. Here again we are
met with the theory that the government of the United States
does not rest uporn the aoil and territory of the country.
We think that this theoyy is founded upon an entire miscon-
geption of fhe nefture and powers of that government. Ve hold
1t to be an incontrovertidla principle, that the government
of the United Ataces may by mexme of physical force, exer-
cised through its offiecial agents, execute on every foot of
AmeRican soil the peowers and functions that belonsz to it.



We, the undersigned, as menbers of the University of
Wisconsin faculty, support in principle this statement
tnd urge that the President and the Attorney General take
appropriate action in Mississippi under thedr conatitu-

ional and legnl authority when deemed appropriate,
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