
S ~EC~ED PROVISIONS OF THE .1965 VOTING .RIGHTS AC~ 

The voting right ct1 as with all 1 gislation1 is involved, 

dctai ad, nd complex. We have· tried here to select those provisions 

of the Act with which the taff wili be most concerned. 

It is mmportant to establ sh in front that the Act does two 

th:ngs. First, it provides for the suspension of the use of literacy 

tests, vouchers~ good moral character requirements and understanding 

tests. Second, it authorizes either the u.s. District Courts, or 

the u.s. Attorn y General to cause federal registrars to be appointed. 

When we say that literacy tests re suspended, there is the 

implication that something will happen, or can happen, or can be 

made to happen to a person who requires of somebody wanting to 

register, that they be able to read and write. The fact is that 

the Act does more than suspend lite~acy tests and the other devices 

mentioned abov -it outlaws them. Section 12 (a) of the Act reads: 

"Whoever shall deprive or attempt to deprive any person of any 

right secured by section 2,3,4,5,7,or 10 ••• shall be fined not 

more than $5,000, or imprisoned not more than fiv~ years, or both. tt 

Sect ion 4 (a) of the Act secures ·the right of ever,y person in 

M" ssissippi, Alabama, Georgia, Louisiana, South Carolina and 
• ' 

Viriginia, to be registered to vote without having to take a 

literacy test, an. understanding test, be vouched for, or prove 

his good moral character. Therefore, if any registrar in any of 

those states tries to make a person who wants to register do a~ 

of those four th~ngs, that registrar has committed a federal crime 

punishable by five years in prison and/or $$,000 fine. If this 

should happen to a~one in any of these states who is trying to 

register, that person should go immediat ly to the near st U.S. 

Attorney's" .. o.ffice and file an affidavit with the u.s. Attorney, 

setting forth the ~ircumstances under which the crime was com-

m'l.tted. Under the law, it then becomes the resp'onsibility of the 

U.,S. Attorney with whom the affidau-it was fil.ed to arrest the 

registrar who tried to impose the outlawed r3quirement, charge 

him with thF: crim , and prosecute him as a criminal in the u.s. 

I'istrict Courto 

Of course, a registrar who has committed such a crime is guar-
,. 

anteed the right to a trial by jury. In the ·South this has usually 
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mea·J.t that conviction of such an official would be impossible 

because Negroes have always been kept off federal juries. The 

u ... s. Justice Department u es thj~ as an excuse for not prosecuting 

-those guilty of civil rights crimes in the South. The u.s. Justice 

Department says that there is no chance of a conviction of such a 

criminal, so why bother to try him ? 

But the fact is that there is a federal law which makes it a 

crime to exclude Negroes from federal juries. This law has never 

been enforced by the Justt~e Department. In other words, the u.s. 

Justice Department uses its own delinquency as an excuse for not 

enforcing the civil rights laws--for not prosecuting those guilty 

of civil rights crimes. 

Thus, if the provisions of the Voting Rights ct of 1965 are 

to be enforced, Southern Negroes ~ill have to find a way to do two 

things. First, they will have to try to register. If they are not 

~er.mitted to register because of the requirement of literacy tests; 

vouchers, proofs of good moral character, or understanding tests, 

they will have to prefer charges against the registrar who imposed 

these requirements . When the u.s. Attorney, or the u.s. Justice 

Department in Washington says that there is no use tr,ying the 

guilty registrar because a southern jury would not convict him, 

then, second, Southern Negroes will have to demand that the law 

~hich forbids keeping Negroes off juries be enforced. 

This will have to be done if Southern vote registrars continue 

to impose literacy tests and the other devices mentioned above, as 

a reqmirement for registering to vote. 

And it should be noted that the Act defines a literacy test 

as the requirement that a person "demonstrate the ability to read, 

v1rite, understand or interpret any matter. 11 This means that a regis-

trar cannot even require persons to fill out an application form 

for themselves, because if he requires this, he is requ· ing that 

the 11 demonstrate the ability to write. 11 The reg strar must, under 

the terms of the Act, either fill out the form himself for those 

who cannot write, or he must permit someone else to fill it out for 

them. If they cannot sign their names, he must let them put an X 

on the application for.m, and he must, or he must per.mit someone else 

to, write their name in above the X, and then witness the X as a 
signature" 
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It appears that it may be more effective for people to demand 

that local registrars conform to the terms of the Act--and demand 

of the u.s. Justice Department that they be prosecuted, fine and 

impris oned if they don't conform to it--than to demand federal re

gistrars. The reason this appears to be so is that the Act is ver,y 

clear ana specific in stating what people's rights are under the Act 

and j us t as clear and specific in stating that it is crime for any

one to deprive people of their rights under the Act. On the other 

hand, The Act provides the Attorney General with many excuses for 

not appoi nting federa1 registrars. He has no excuse, either under 

the Voting Rights Act, or any other federal law, for not prosecuting 

local registrars if they do not do what the Act says they must do. 

Following are the more detailed discussions of the specific 

terms of the Act which refer to the outlawing of tests and devices 

* * * 

Se t:i.on 3(a) of the Act provides that: 

11Wheneve the attorney General :1 nsti tutes a p1.· ce~ d:i ng 
under any statute to enforce the gua rauLo of the fif eeuLh 
amendment/ 15th Amenrune1t eads: The right of citizens 
of the United States to vote shall not be denied or a
bridged by the United tates or by any State on account 
of race, color, or previous condi tinn of s.ervitude /in 
any State or political subdivisi n / county/ the court 
shall authorize the appointment of Federal examiners by 
the United States Civil Service Commission in accordance 
with .::iection 6 to serve for such 1Jeriod of time and for 
such po~itical subdivisions as the court shall determine 
is appropriate to enforce the guarantees of the fifteenth 
amendment (1) as part of any interlocutor.r order / a court 
order which can be appealed to a higher court--one that is 
not final / if the court determines that the appointment 
of such examiners is necessary to enforce such guarantees 
or (2) as part of any final judgment if the court finds that 
violations of the fifteenth amendment justifying equitable 
relief have occur.r·ed in such State or subdivision: Provided, 
That the court need not authorize the appointment of ex
aminers if any incidents of denial or abridgement of the 
right to vote on account of race or color (1) have been 
few in number and have been promptl:y and ef fectively cor
rected by State or local action, (2) the continuing ef-
fect of such incidents has been eltminated, and (3J there 
is no reas onable probability of their recurrence in the 
f uture. 11 

Section 6, referred to in the above quote, provides: 

"Whene1rer (a) a court has authorized the appointment of ex
aminers pursuant to the provisions of Section 3 (a) ••• the 
Civil Service Commission shall appoint as many examiners 
for such subdivision as it may deem appropriate to prepare 
and maintain lists of persons eligible to vote in the 
Federal, State and local elections." 
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Thus, the first way in which the Act pruvides for the ap
pointment of federal reg"st.t--~rs (~ey•re ~ called federal examiners 
in the Act) is through the filing of a su1t by the Attorney 
General alleging that vot·ing rights have been denied in violation 
of one of the civil righ~s acts (1957, 1960, 1964, or 1965). 

When such a fuit is filed, whether or not, apparently, the 
Attorney General's complaint requests ' examiner~, the ct requires 
that the u.s. District Judge in whose court the suit is filed 
decide the following questions: (1) Have denials or abridge
ments of the right to vote on account of race or color, in the 
oounty with respect to which the suit is filed, been few in 
number and promptly and effectively corrected by State or · 
local action ? (2) Has the continuing effect of such incidents 
been eliminated ? and (3) Is there reasonable probability of 
the recurrence of such incidents in the future ? 

The u.s. uistrict Judge, then, is pr&vided by the ·ct with 
broad discretion in determining ~hether or not to assign federal 
registrars. Decisions of the Judges, with respect to the three 
questions listed above, must be more or less discretionar,y, con
sidering the ~biguous language of the Act: By what standard 
would a Judge Cox, or Cl~ton, or Elliot, decide how many in 
cidents are more than a ~ew ? By what standard would one of 
these Judges decide whether corrective action has been "prompt" 
and 11 effective 11 ? By what standard would such a judge demide 
the "reasonable probabili ~y" of recurrent incident·s ? 

~ince the Act provides no standard, the standard the judge 
uses would be the judge ' s own. 

The District Judge 1S · decision on the appointment of regis
trars could, presumably, be appealed to the Circuit Court of 
Appeals and to the U.S. Supreme Court, if the Judge refused 
to authorize appointment of the registrars. However, whether 
or not such appeals are made, and the vigor with which they 
are made would be a .most entirely. .up to the Attorney lieneral 
and the Pre :i.dent. Furehermore, · such appeals are so time
consuming that the istrict Judge, in many cases, could ef
fectively bar the appointment of registrars at a crucial time, 
even though he might feel certain he would be reversed eventually 
by the higher courts. 

In the light of .the past performances of many Southern 
Federal Judges, this discretionar,y power of the District Judge 
should be considered a very real problem with respect to se
curing the appointment. of federal registrars through the filing 
of suits by the ~ttorney General. This should be kept in mind 
if, at any time inthe future, the Attorney General should pro
pose that, instead of using his own .authority under the act 
to have registrars appointed, the same purpose can be achieved 
through the filing of voting rights suits. 

The authority of the · ttorney General himself to cause 
reg~strars to be appointed is a complex pr.ocedure. ~first 
the ·Attorney General must cause the use of tests and devices 
in specific States and counties to be suspended and outlawed. 
Then, and o~y then, can he caaae the appointment of ·regis
trars. We shall deal first with the ·sections of the Act 
authorizing suspension and outlawing of the tests and then 
with the sections authorizing the Attorney ~eneral to cause 
the appointment of federal registrars. 

Section 4(a) of the Act prov~des: 

rrTo assure that the right of citizens of the United States 
to vote is not denied or abridged on acdount of race or 
color, no citizen shall be denied the right to vote in any 
Federal, State, or local election because of his failure 
to comply ~ith a~ test or device in any State with res
pect to which the determinations have been made under sub
section (b) or in any political subdivision ·with respect 
to which such detenninations have been made ..... 
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Therefore, the use of a test or device is prohibited in 
any stat.e or county with respect to which the Attorney General 
has implemented Section 4 (b) of the Act. 

Section 4 (b) reads: 

"The provisions of subsection (a) / suspension of the 
use of tests and devices/ shall apPly in any State or 
in any political subdivision of a state which (1) the 
Attorney General determines maintained on November 1, 
1964 any~test or device, and with respect to which (2) 
the Director ¢f the Census determines that less than 
50 per centum of the persons cf voting age residing 
therein were registered on November 1, 1964, or that 
less than 50 percentum of such persons voted in the 
presidential election of No~rember, 1964. 11 

The terms "test or device" as used in the Act are defined 
in Section 4 (c) as follows: "any requirament that a person 
as a prerequisite for voting or registration for voting. (1) 
demonstrate the ability to read, write, understand, or lnter
pret any matter, (2) demonstrate aqy educational ach~evement 
or his knowledge of anr particular subj~ct, (3) possess good 
mv.L·al chAl·acter, or (4) prove his qualifications by the 
vou her of registered voters or members of any other claas." 

Thus the combined effect of Section 4 (a), (b) and (c), 
is that the use of literacy tests, understanding tests, voucher 
systems or moral character requirements is prohibited in any 
state, or any county of any state, which the Attorney General 
determines was using such devices as a requirement for regis
tration on November 1, 1964 and in which the ,Director of the 
Census determines either that fewer than $0% of the voting 
age res·dents were registered, or that fewer than 50% of the 
vot·ng age residents voted in the November, 19~ election. 

According to the Act, these determinations as made by 
the Attorney Ueneral and by the Director of the Ceneue are 
f1nal ~hen they are published in the Federal Register (the 
official publ:i c~t.i on of th TT •• ~. Onvor1.nu~ut-.) and the deter
minations o nnot be appealed to any court. 

The Act places two conditions on the Attorney General's 
authority to make these determinations. One of the conditions 
involves the Attorney General's own discretion; the other 
is imposed by the u.s . istrict Court of the District of 
Columbia. The first is contained in Section 4 (d) of the 
Act: ttNo state or political subdivision shall be determined 
to have engaged in the use of tests or devices for th~ pur-· . . 
pose or with the e~fect of denying or abridging the right 
to vote on account of race or cm&or if (1) incidents of such 
use have been few in number and have been promptly and ef
fectively corrected by State or local action~ (2) the continuing 
effect of such incidents has been eliminated, and (3) there 
is no reasonable probability of their recurrence in the future. 11 

The Attorney General thus has bee~ directed by Congress 
to use his discretion (in much the same manner as the u.s. 
District Judges, described above in Section 3) in determining 
whether the number of incidents in a given state or county 
qualifies as 11 fewu or m~ny; whether the 11 continuil')g effect .Qf 
such incidents has peen eliminated"; and whether there is 
"reasonable probability" of future recurrences. 

If a given state or county m·eets these qualifications, in 
the judgment of the attorney General, he is not to make the 
determinati.~ns which would suspend use · of the tests and de
vices. In other ~ords, the Attorney General is given a 
conveniimt "out" which he ean use to avoid caus1ng the sus
pension of se of tests and devices in a state or county 
where politics may dictate the inadvisibility of such 
suspension. 
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The second limjtatjon on the Attorney General's authority 
to cause the suspension of the use of tests and devices is con
tained in Section 4(a) of the Act. It is prov~ded that any 
state or county . which uses tests may appear in the ?•S• 
District Court of the District of Columbia and present ev~dence 
that, in the past five years, "no such test or device has been 
a~edv •• for the purpose or with the effect of denying or abridging 
t he right to vote on account of race or color. tr 

The state or county, in appearing before the court, asks 
the court to delcare that the tests have not been used to dis
criminate, and presents evidence to support its case. Than, 
according to the Ace, "If the Attorney General determines 
that he has no reason to believe that any such test or device 
has been used during the five years preceding the filing of 
the ac t ion for the purpose or with the effect of denying or 
abridgi ng the right to vote on account of race or color, he 
shall ru>nsent to the entry of such judg~e.~t, 11 • 

Presu0ably, if the Attorney General chooses, he may go 
into court and present evidence that the tests have been used 
to discriminate and the court must decide whether or not the 
use of the tests should be suspended. If the court decides 
the tests Should be suspended, it does not issue the judgment. 

There is one barrier to the use of this procedure by a state 
or county toauoid suspension of the use of tests for gegistering. 
Section 4 {a) of the Act provides 11 That no such declaratory 
judgment shall issue with respect to any plaintiff /staee or 
county/ for a period of five years after the entr.y of a final 
judgment of any court of the United States ••• whether entered 
prior to or after the enactment of this Act, determining that 
denials or abridgments of the right to vote on account of race 
lltr color through the use of such tests or dev:i~Ps h Vl!- oocurredl 
anywhere in the t rM t.ncy r:.£ ~u~h p.la:int.i ff .. " 

Jn otncr ~rds, no state or county may avoid suspension 
of the use of tests under this procedure within five years 
of the time any U.S. court issued a finding that tests were 
being used to rliscrjm)nAt.o on account of race or color. Thi~ 
applies to such court findings that come after the passage of 
the Act, as well as to those which were issued before the 
Act was passed. 

On August 7, 1965, the Attorney General caused to be pub
lished in the Federal Register his determination that u one or 
more tests or devices as defined in section 4 (c) of the 
Act" was being maintained on November 1, 1964, in 21 states. 
The Southern states named by the Attorney Ganeral were: 
Alabama, Georgia, Louisiana, Mississippi, North Carolina, 
South Carolina and Virginia. 

On the same date the Director of the Census cause to be 
published in the Federal Register his determination that less 
than 50% of the persons of voting age residing in the states 
of Alabama, Georgia, ~ouisiana, ~ississippi South Carolina 
a~d Virginia voted in~the presidential election in 1964. The 
D~rector of the Census caused to be published his further 
determi~a~ion.that fewer t~n 50% of the persons of voting 
age res1d1ng ln t he foll~wlng counties of North Carolina 
voted in the presidential election of 1964: Anson Bertie Caswel l 
Chowan, Cra~en, Cumberland, Edgecombe, Franklin, Gates, G~anvilln , ... 
Greene, Ha11.fax, t1ert~ord, Hoke, Lenoir, Nash1_ Northampton, On lr, ~ .:~ 
'· asquotank, Per son, P~ tt, Robeson, Scotland, Vance Wayne and 
Wilson. · ' 

Sedtion 12 (a) of the Act provides that: "Whover shall de
prive or attempt to deprive any person of a~ right secured by 
sec~ion~ 2,3,4,5,7, or lO •••• shall be fined not more than ·5,000 
or llTlpr~soned not more than five years, or both.u 

. Under the terms of the Act, then, in the states and counties 
l~sted above, as of August 7 1965, it became a federal crime 
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for anyone to deprive any prospective registrant of his right 
to register without · being required to take a . literacy 
test ~ ·have someone vo~ch for him, prove. good moral character, 
or prove his understanding of any matter. 

• t • • .. ~. 

If, in any of the states or counties listed, anyone, regis
trar or otherwise, tries to, or does, impose such a requirement 

on any prospective registrant, he should be reported to the 
United tates Attorney for the District (not the FBI), or to 
the Civil Rights Division of the Justice Departffie~in Washington, 
and the person upon whom this criminal requirement was imposed 
should demand prosecution of the guilty party just as would 
be the case if hehad robbed a bank. 

Now, to the authority of the Attorney General to have 
federal registrars appointed. 

Section 6 (b) of the Act reads: 

fiWhenever ••• the Attorney General certifies with respect 
to any political subdivision named in or included within 
the scope of, determinations made under section 4 (b) 
that (1) he has received complaints in writing from twenty 
or more residents of such political subdivision alleging 
that they have been denied the right to vote under color 
of law on account of race or color, and that he believes 
such complaints to be meritorious, or (2) that in his 
judgment (considering, among other factors, whether the 
ratio: o£ nonwhite persons to white persons registered 
to vote within such subdivision appears to him to be 
reasonably attributable to violations of the fifteenth 
amendment or whether substantial evidence exists that ' bona fide 
effnrts are being made within such subdivision to comply 
with the fifteenth amendment), the appointment of ex-
aminers is otherwise necessar.r to enforce the guarantees 
of the fifteenth amendment, the Civil Servt.ce Conuuission 
shall appoint as many examiners for such subdivision as 
it may deem appropriate to prepare and maintain lists 
of persons eligible to vote in Federal, State and local 
elections." 

The Attorney General , then, is authorized by the Act to 
cause the appointment of federal registrars either upon the 
basis of complaints of persons in the States and counties list~d 
above (and such other states and counties with respect to which 
he may publish determinations) or upon his own judgment that 
federal registrars are needed uto enforce the guarantees of 
the fffteenth amendment. n 

It is important to note that the provision for appointment 
of registrars on the complaints of twenty persons is not manda-

tory for the Attorney General. The words "and that he believes 
such complaints to be meritorious11 cou1d be very important here, 
because they vest discretion in the attorney General. The twenty 
people must make the complaints, and then the attorney General 
must determine whether or not the complaints are meritorious. 
This could mean a long drawn-out investigative process by the 
Attorney General and the FBI to determine the merit of the 
complaints. 

~nether catch in this section is the provision that the 
Attorney General is directed to consider, among other things, 
11 whether substantial evidence exists that bona fide efforts 
are being made" to comply with the fifteenth amendment.·· . :Here 
ggain considerable discretion ves·ts in the Attorney General 
when he determines whether or not such efforts, if they exist, 
are "substantial11 and 11 bona fide 11 • Furthermore, the complaints 
of the twenty persons must allege that they have been denied 
the right to vote "under color of law". This might be amuch 
more difficult allegation to substantiate than an allegation 
of the denial of a specific right secured by the Act. All in 
all, it seems that the Attorney General has been given a clear 
and_comprehensive set of excuses for failing to appoint federal 
reg~strars. 
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At this writing the Attorpey General has caused federal 
~ra.rs to be appointed in l..eflore and Madiso.n Counties, 
lliississippi.; . Dallas, nale, Lotmdes and l'1arengo Counties, 

· Alabama; and Plaquemines, East Carrol and East Felician.a 
Counties in Louisiana. 

Ug113 t 12, 196.$ 
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