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SEGREGATED JUSTICE

The following report is excerpted from the Congressional Reecord,
July 15, 1965, The original source is a series of artieles by Jack
Nelwon which appearad in the Los Angeles Times during Junme, 1965. The
report documents the contention that white justice in the South per-
potuates the totality of a sagra%atad society dominated by whites and
voprossive toward Negroes. The interlocking centers of white power
fre able to maintain their control in the economic and politiecal
arcas bocause of thelr control of the forms of justice---they are
the 'key men' who serve on all white juries, and they are the jury
commissloners who select thoge segregated juries with impunity.
The prosecution of officials guilty of systematic exclusion of
Hegroes from juries (under Section 2I13 of Title 18, U.S. Codes) is
thua essentlal to the tranaformation of the South.

"Both by conscious sfforts of segregationist officials and by
the use of systems hatched in a Jim Crow soeiety, Negroes are ex-
cluded from Jurles in many areas of the South---even from some
Federal juries. Although court decislons and laws have assured
Negroes equal seating on buses and even in privately owned restaurants,
they still must slt In segregated sections in memy county courtrooms
in the South., A survey in Alabama, for example, {ndiaatad that al-
most 90 percent of the State's judges enforced segregation in their
courtrooms, The processes of justice, so often perverted to protect
the southern way of lif'e remain the South's lest strongheld of
segregation and diserimination by goverrment.

"The Federal Goverrment has done 1ittle to 1ift this yoke from
the Negro's neck. The U.S. Civil Rights Commisslon has developed
more informatlon about Jim Crow Justice and documented more cases of
its injuatices than any other agency. .But the Commission's pleas for
Congress and the Justice Department to tako steps to change this
system have gone largely unanswered. The need for reform is urgent,
Tor without an lmpartlal system of justice, the Negro's right to
protest dlserimination and his right to enjoy hias newly won froedoms
are hampered severely.

"In"1963, Charles Morgan, Jr., a white attorney representing
Beaz Senders, a4 Negro acensed of murdering a white man in Birminghau
filsd a'motion to quash the Indictment. Morgan's motion carried
sanders from arreat by white officers and transportation in a segre-
gated paddy wagon, driven by a white man, to a segregated jail
staffed solely by whites, to a courthouse of all-white officials and
all-white jurors where Negro spectators are segregated.

"Conditiona have changed but 1ittle in Alabama gince the State's
advisory committee to the .S, Civil Rights Commigsion reported in
1961 !frequent and flagrant misearrisges of justice and maladminis-
tration of the courts in the State.,' At the same time the Migsiss-
ippi Advisory Committee reported receiving'many and at times unbelisv-
able reports of atroecities and brutalities perpetrated by eleeted and

appointed public offieials in the ecapacity of law enforcement officers
and under eolor of law.!

"The U.8. Civil Riphts Commissicn has said that segregation of
lNegroea in justice fmeilities, such as police stations, courthouses
and prisons--gs well as exelusion of Neproes from serviece as police
officers, progecuters, judges and jurors--raise 'equal protection!
issues. The commission reported that B7 percent of county jail
facilities and 93 percent of State penal institutions in Southern and
border states were segregated., The survey showed 63 percent of the
courthouses had segregated restrooms and 17 percent had segregated
courtrooms. In some areas of the South the system 1z so loadad
againat the Negro that his only cholee may be to throw himself on
the mercy of the courts, A parocle official for a Southern State saya:
'Ignorant Negroes often waive their righta to a grand jury hearing,
plead guilty to an accusation drawn by a county proasscutor, and hope
for the best, This doesn't necessarily mean the Negro ia gullty.

It might mean he prefers to meek leniency instead of fighting the
charge in a white man's court.' A Negro who understanda his rights
and insists on a grand jury indictment before trlial may be dlasuaded
from this courae in aome rural countiea by a prosecutor'a emphasis
on the fact that he would havée to remain in jall several months
awalting the next session of the grand jury.
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"That innccent Nogroes sometimes are 'railroaded! to prisons and
vouviet work eam ps is a fact obvious to syone who has ‘studied 'Jim
Crow'! justlce or sven comparcd a cross-section of cases dnvolving
Negro defendants with a cross-section of gimilar cases involving white
defendants., MNegroes frequently are convieted of manslaughter--and
sometimes murder--for traffic accidents fatal to white persons. He-
verse the races and there are mo charges, much less trials and convie-
tions. The faect 1s that despite no reference to race in State murder
laws, & white wman fust isn't convicted of murder, no mgtter how heinous
the crime, when the victim is a Wegro. On the other hand, when both
viectim and eoffender are Negroes, the cutcome depends not so much on
the evidence as on other considerations: Was the victim a 'good!

Negro who gave nobody any trouble while the offender was not well liksd
by whites? In that case the punishment could be sesvere. Especially
if the viotim worlked for one of the community's leadling white citigens,

"Reports by the U.5, Civil Rights Commission document hundreds of
instances in which Negroes in desegregation cases and Negroes and
vhites in civil rights demonstrations have been treated unjustly by
court and law enforsement officers in the South. Daniel H. Pollitt,
professor of law at the University of North Carolina, has pointed out
that even attorneys seeking to defend clvil rights workers often run
into trouble in Jim Crow courtrooms. Writing in the December 196,
North Carolina Law Review, Pollitt declared: 'The small band of south-
ern attorneys who undertake 'racial' litigation often find the common
psourteasies of the bendh snd bar deniaead them.' Of the arreat of Clyde
Kennard, the first Negro applicant to all-white Migsissippi Southern
Uriverslty, Pollitt wrote : '"He was convieted of stealing five sacks
of chickfeed on the basis of rather tenuoua evidence. His lawyer was
charged with eontempt of court for explaining to the press that the
sentence of 7 years labor was a '"mockery of justice,!!

"Warren Fortson, a younpg white attorney in Americus, Ga., recently
charged that officlials used morals charges against two teenagers, the
daughter and son of two prominent Negro familisas, to prevent them
from taking part in eivil rights demonstrations. '"We have made great
progress in desegregation and race relstions,! Fortson said, 'But the
courthiouse crowd has done everything they could to harass. The op-

pression of the courts and law enforoement -ere Negroes' major grievancas
noWae!

"State-compealled courtroom segregation, as well as exclusion of
Negroes from juries, has been declared a violation of the 'equal proc-
tection! proviaslans of the 1lith amendment, Discrimination in Jury
salrctlon alse is prohibited by Federal statute, but the law has not
been enforeed. Although the systematic exclusion of Negroes from juries
in mauy sonfhern communities I1s common knowledge, the Department of
Justice has yet to presceute in this century any official under an 1875
Podeval law proilbiting such discrimination, On at least thrse pecea-
sicng sinee 1950, the Justice Department, embarrassed at not learning
EE spoeeific cases until they reached the Supreme Court, called on the

«3., attorneys to report such matters to the Department., Despite the
Department's appeals and its suggestions that a Federal law was being
violated, when the last appeal was made in 1956 the Department still
had not received any reports from the U,.S, attorneys.

"Trs Pederal law provides:

1
quallifications®ipreseribad b No. eitizen posseasine all other

law ahs&ll bhe 4
gi grana or petit jurcrs in agy court of the %;?izéigtzgagfrm:eggigﬁy
Itauz gn §¢ﬂ:Ent of' racs, color, or previous condition of servitude.'
suags turtner that ‘whosver, being an officer or other person charged
with any duty in the seleection op summoning of jurors, excludes or '
fails te summon any citizens fop such ecause, shall bﬁ’fingd not more

i $§’GGG'2 Several remsona are given for failure to enforee the Llay:
Lack of speciflec complaints from Negroes that they have been exluded,

dif{iﬂulgy in Frovlﬂg systematic exclusion, and the feeling that Fed-

. ;
gigsezis?culd not convict state jury offininls regardleas of the

"A elvil law provides that axel i

: uded minorities can geek o Federal
court order enjolning officials from ai '
tempt of counts ‘The 9%l Oivil i serimination under pain of con-

ghits Aet empowers the Justice Depart-
@ant ?aig?in such eclass aetion, but doez not avthorize the DanartmgntF
bo originafte the sult. The Clvil Rights Cowmission has declared that
'a distinct Clsadvantage' In the injunetive suits under the present law
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is that they burden private citizens with the expense of correcting
racial discrimipation. The ecnly other civil remedy s plies to in-
dlvidual criminal cases and has a rather minor and remote effect upon
the overall problem. A Negrc may raise the lssues before his trial, -
thus laying the groundwork for an appeal if he is indicted or convietad
by an illegally=-drawn jury. Attorneys often are reluctant to aven
ralse the lssue before trial. Usually they don't dare challenge the
local syatem or often they are a willing part of it., In some cases,

attorneys fail to ralse the guestion for fear it would prejudice the
juries agninst thelr clients,

"That the case-by-case appe~ls have no overall effeect is shouwn
forcefully by the experience in Carroll County, Mias., where Negroes
comprise more than half of the population. In 1959 the murder con-
wietion of Robert Lee Goldsby, a Negro, was reversed on grounds of
jury diserimination. Yet the Ciwvil Rights Commiagaion heard testimony

only 3 months ago that Negroes still don't serve on juries im Carroll
County.

"The Juatice Department, with guarded optimism that the need for
voting investigations will diminish with passage of the voting rights
bill of 1965, is considering a major drive on jury dimerimination.

Some cases have been investigated in Misgisgippi, Ceorgia, Kentucky,
Virginia, and Tennessee. But there have been no indietments, and
Justice offieiala decline to disecuss the cases, The Justie Department
also reportedly standa ready to proceed under title ITT--desegregation
of public facilitica--of the 196l Civil Rights Act to prevent segregatad
practices in courthousea. Again, a written comvlaint firast muat be

filed, in this cese with the Justice Department, before action ean ba
talken,

"Tn 1950, 1953, and 1956 the Justice Department, on the front
pages of bulletins sent poriocdically te U.8. attorneys, urgsd report-
ing of all Jury exclusion cages for possible enforcement of the
eriminal statute. '"NHevertheless, the Criminal Division has not received
g gingle report or reference concerning a pessible wiolation.' The
Civil Rights Commisalon, acknowledging it might be lvery hard to por-
suade a jury to convict a white official,' has suggested that the
Justice Department enforce the federal law--title 18, section 243,
'prosvmably the requirements that criminal cases be proved beyond a
reasonable doubt would increase the diffioculty of establishing jury
excluslony' said the Commiassion. '"On the other hand, this remedy would
to some extent relieve private citizens of the time and expense of
vindigcating their Federal right. The resources and exberience of the
2T would be particularly valuable in gathering the necessary evidencs,
Finally, section 243 actions, like injunctive suits, would directly
protect the rights of all members of the raecial group within the
communitye! Since the offense 1s a misdemeancor, the Commisslon pointed
out, prosecution could be brought dirsctly to trial on an information
by a U.2, attorney, instead of having to proceed through a grand jury.

"A Federal judge in Mississippl has charged that a civil suit
accusing his court of systematically exeluding Negroes from jurlies is
tunwarranted meddling by outsiders.! Regardless of the merits of the
Misslsslppi case, the fact is that various systems of selecting jurcrs
in Federal courts in the South have largely excluded Negross. Jim
Crow perches just as surely, although perhaps not as sseursly, in
some of the South's Federal courthousas as 1In some of its Statve
courthousaes. The exelusion of Negroes from the Federal processes of
justice goes beyond Juries. OClerks and jury commissloners are ap-
pointed by Federal judges. A1l 65 distrliet Federal judges in the 11
States of the old Confederacy are white. So are all 28 diatrict
clerks and all 109 jury commissioners. The Southern Regionsl Counecil
noted that of 1,12l officlals of the Federal courts in the 11 States,
less than 25 are Negro and they are lower echelon officials. Of 196
agsistant U.3. attorneys in Southern 3tates, 10 are Negroes and all
were hired after Robert F. Kennedy became Attorney General in 1961.

"The 'key man system' is used by moat Federal jury commiassioners
for jury selection. 'Key men' are substgntial eiti_ens, almost in-
rariably white, selected by the clerka and commissioners to recommend
jurors. They recommend people they know--nsually white. Negroes do
gerve on Federal juries in the South, of course, but usually in token
numbers. The system also tends to exelude whites in low-income and
low=-gducation categories. The Southern Regional Council said the
exclusion of low income and hourly income workers from jury asarvice
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raises gquestions beyond racial cohsiderations. 'One may not only
asle 1f it is possible under present circumstances to get a Federal
jury of peers for people who are not white, but also for persons who,
regardless of race, are not middle class,' the counsel said.

"4 Justice Department survey in 1961 showed that the 92 Federal
district courts had '92 different systems of selescting juries.! Most
of the courts use the 'keyman' system, discriminating not only agalns®
Negroes, but against poor whites, New York Attorney Burke Maprshall,
who headed the Justice Department's Civil Rights division from 1961
to 1965, says the need for reforming the Federal syatems ia 'very
fmportant.! But he says the ilssue is much like reapportiomment: 'lot
very sexy and hard to get pecple interested,' Marshzll says Federal
judges should not be free to adopt whatever jury selection methods
they desire. After the 1961 survey, a bill backed by the Department
was introduced to set up uniform standards in the selection of jurors.
1t died for lack of support.

"Since it 1s the Federal courts to whom Negroes must look when
they have been denied equal protectlon in State courts, reform in
the Federal judiciary seems long overdus. Equal access to the ballot
will tend to chase Jim Crow from some of the courthouses of course,
because Negroes will become a factor in electing court officials and
sheriffs. But discrimination in the administration of jJustice is
muich more widespread than discriminatory voting practices. WNor is it
confined entlrely to the South. Exclusion of the Negro from the ballot
box ls a serlous problem only in Missisgippi and parts of Alasbama,
Georgia, Louisiana, South Carolina, North Carolina, gnd Virginia.
Exclusion of Negroes from the agencies of justice--from law enforce-

ment to judieial and penal institutiong=--is widespread throughout
the 11 ex-Confederate States.

"Direet action against the ¢ ourts--any courts--ia riglky business.
It entails contempt charges and possible charges of obatruction of
Justice., But some civil rights groups have seriously discussed
taking the risk to dramatize their plight in the Jim Crow courts.
Sit-ing in jury boxes are among the tactics that have been discussed.
How far the courts would tolerate such civil rights proteats remain
to be seen., But both Federal court judges and gome State appellate
court judges have only to read their own decisions to sce repeated
warnings that Jim Crow justiceo breeds disrespect for the law and
corrupts the democratic processes far beyond the courthouses.

_ "Judge fobert H, Hall, of the Georgia Court of Appeals, in a
decision last year, quoted a Federal ruling: 'For racial diserim-
inatlion to result in the exclusion from jury service of otherwise
quallfied groups not enly violates our Constitution and the laws
enacted under i%t, but is at war with our baasic concepts of a demo-
eratic soelety and s repressentative govermment.! In his decision,
granting a new trial to a Negro civil rights demonstrator convicted by
an all-white jury, Judge Hall declared: 'The injury is not limited
to the defendant--thers is injury to the jury system, to the law
ag an linstitution, to the community at large, and to the democratic
ideal reflected in the processes of our courts. "



