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l!r;PJl!A.,'iDUM 0'! w 

TO 1 Detooorat.lc St.at.a Caar>Utae 

1BCI!!t llq:onn4 bnter, Stat.o Coo:aitta_, )rd .A.D. llonhattaa 

Rlt SeatS., of ~ Doleptl.o:ts at. O..Crat.io Nat.icmal Con...,t.icm 

S,..taaaUa exal118llltu o! llecrooo !r= U. outn>... in nc.lat.ion o! tha 

Unit..! Stat,.. Oonatitutlon olearlT exiota in all or porta o1 tho at.ataa o1 

Miasiooippl, South OOrolina, Louis!-, Oeorcta and Alabt.rla, and perhe,pa 

ill other Sou thorn ot.tt.ao. l• Thia exclusion rr ... tho ourrros• 1o moot 

ltringan~ on!oro.d 111 the D~t.lc Party prill&rlu and ill h1chor lowlo 

ot DoiiOCJ'atio Party &ot1"11V sueb u nOOil.!l&Ung con ... ntiono. It i s , o! 

courae, tb:rouP ouoh party MCh1nery that Dolor• to• to tbo Dorooc>ratin Rational 

ConwBt.lon are obo••n. 2 • 

Tho oxiotanee ot 4•l•cat~ to tbo !Juooratio llational eon ... ntion vbo 

han been cboaen o1 thDr 1D priDorlcs or bT con•wnti ono, !rat 1/hich llocrooo 

vera u.•conotitiiUonaJlooxal>Oiod, poses • problea tor tho DoliOCil'&tio Parv ill 

all atotoo tor Mn7 reason., l11Cl'a1, politlea1 an4 leaa1. Tll1e -andUII ie 

dui111ad to don10notrata that the 08atl.Dg o1 aueh delopt1cna ohould be 

oppo .. d beoouao (l) thoro is • pcsdbllity ot ouocood\tl. lop.l aotion against 

tho D«oooratio Jatlonal Convention ltoolt ~or ito ottieora 1t ouch dolega­

tlcno .,.. oeetod, and (2) there 1o a pou1bU1ty at local oetlcn in !lw ICO'k 

and perha,po 1n oU.r jurl*llcUcu to ber U. Dotooorotlo candl.d<ltaa tor 

Preoldont and Vico Pr .. 1dent !r= tbo ballot unloeo both ore ....U.tod bT 

oc:ol.a.-tion. 

Tho Conotltutlcn ot tho United Stat .. proocrlboo vith sroot particularity 

1..--.--:--
• R.oport o1 tha Unit..! Statu Comiosicn on C1Y1l 1\igbta, l9S9J 48 Cal. Lav Ronev 

190 •Federal Remodieo tor Votale .. No-•". 

• In ~ofao1pp1 Dolost.tu oro elected at a siato Ooo.,.nt10)>. (IU.a. Stat. JlC77). 
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ill Artiola ll, Section 2 and ill the 'Miltth Amolldr.oel\t t,he Mthad or el.ecuon or tilt 

President ancl Vice President. Tbo Fittoonth A!nd-nt opocitl.celly prohl.bl.to 'both 

the United Stoteo ..00 the St•te• t'lolll dtnyl.lle a cUiaeli the riaht to YOte booauoo 

ot race , Tbe l'ourtoeath Allo-nt probUl.te the atotoo t'n>1ll f b>-idsl.nr; t be pri'IU-­

logwa and -tid at ciu .. M ot tho Ul).itod Statoa, lll!IO!\B which is tho riC" to 

vote in tlootiona tor P'adertl attic~)" Congreso has the po-""r 1:0 rosuJ,ato 

ti'.o llWilltr o! eJ.aotiob ot tho Prool.dontieJ. 5leotoro •illoo tbio to an 1.~t•greJ. 

r art ot the choice or the President and Vice Prcaident ot the Ubl.t•c! ·si;ates. 4~ 
In a long lint ot decioiona, otarting Vl.th &= "V llol'lJ!lgp,27) U,S, 536 (1927) 

('foxo.o Statuto del'!)'ing 1/ogrooo tho r j,ght to ·voto in prl.mary electiona declared 

W1ConotitutioneJ.) tho SuJ>r- Court baa bo~d tbo activities of political putieo 

vhl.cb relate to the choice or elected ortl.ciala to bo subject to tho baa againat 

racial dioerimiution contoined in tho l'ourtaol'lth en! l'ittoontjl ADenc!,.U , Tilus, 

in ~ v ~. 286 ti,S, 78) (193~) tho llupr.,. Cour,t declared lll>Conditutionol 

a resol ution or the .Stato -bocutl.ve Clo!=itteo ot the O"""'Crotio Porty ot Texas 

prohl.bitinl Negro"" from votins 1o Damooratio prillarin, vhiob resolution had boon 

ac!optod purauont to a Toxu ototuta olloviltl political p&rtio• to oet tho quali­

fications ot thoir """bars. In ~ v A]lyr1cJrt., J2J. U. S, 649 (19M.) -the a.pro"" 

CoU>"t declared unconstitutional tbo soJne ron ot rosolution adopted by tho oxoou­

tho cOO!Imitt .. o~ tho Tel<d De.."'ICratic Party, oV..n tllouab. 'otlt.tutory 1111thoritr to 

ootablisb tho qual1ticat1ona ct its !Mtibors bad l>Hn repealed. Tho n.xt blov at 

tile lihito p>;iol.ry ., .. otruclt in Jlla v !!1lmern, 72 P, Supp. Sl6, l6S r, 2d )87 

(CCA 4th l947 ),oce~t. den. 3~ II,S, i7S, ill lihicb ~~a.rt._ was · -. doolared W1• 

eon.t.itut.ionALa ...W.<Uioptad by tho lle100orat1e Party 1o South CarolinA berrinc 

tlterooa fi'O!!I partioipot1on in prilllarioa, dupite tho tact that South Corolina hsd 

repealed e&ch IUld ave17 refer··nee to prim.ary eleot:ion• in its statutes and oon­

otitutioll. Moat rooont.IJ' 1o !1m v Mam, 34$ U.S. 461. . (l9S)) tho Supro"' Court 

et%'1.\clt dOIIb an. attanpt to praoent !logrooo Creon oxaro1ol.n4 thou !'rancbiao by ,...,. 

ol .. w•· prilllary prJ.mar1 lihicb v.,. open ~ to vhit... Involved inJ!.tl:! ... AGimt ---====-- - ---- - -- - - t 

• 3* 'l'lrlnninr v Nog Jor"'Y• 211 U.S, 78, ' 97 (1.9011): 

;._!t 1Aurrgnghn v lla§.,.,.. 290 V1t-:.,34 (1934) -1:'- ,__ ,-
.-- I ~ ---~· ----------



.... tho nol~ioll or a Novo b-Oll tho • ~qbin1 PrimP?". 'E'ho Jqbin1 Duoocz-atio 

Aa!IOCiation vaa !ormod in l'ort Bend Cowot;r foxu otter 1889, Moabqahip v~ opoo 

to all 'olldt.o •otera. Tbe JaYbird Prinoe,r:r ""'" held ln Hoy, the Dom<>o>ra~ic &nd 

Repu1llioon prioori"" in June &nd Jul.~. lluooe .. t\ll o.m14at.oa in t~ Je,ybird prir~ 

aJ7 ont.erod tho Democratic Prllnar:Y (t~7 entered u indi'l'l:duola and not vith &07 

de&ii!JULtion u •JOJ'bird" cendidat.oa) anll wore olmost vithoutt oliiCoption, nctor­

iowo in the Domocrat.io Priaary &nd the 110n•,.al olooti"" . Ibid &t J.h • 

In deciding the line or coaoa roforrod to a.bo .. , tho !~>pro"" Court doru01*111 

,;. •.• llUIIIbor ot ra.tionoU I.j!'or holdins thot tho Pourt.!aut.h onll ftttoont.h Amo~nta 

wora oppl1ca1llo to ruloo aot up to exclude llogrooo fr02 prt...riu .... thoulih 

t~so .-uloo voro ooto1llbhad lo' politi<>ol pnrtioa lll.tbout 407 Ollthor1 .. t1on or 

intorta.ra.nc• on the pi!l't or .. atato or &07 otbor ro..,._ntel unit. A&· in other 

erou or oivU r i gbta litigation, tho pro1llom vu to fW thot •the e.xoluUon o! 

llogroes hem a primar;r cooatitutod • a t ato action" • 

Ono toot uud wu vhothor tho pri.'1W')' vao on .ihtogrel part o! t~ pnorel 

oloc~ion the't it. preoodod (aos the opinion ot lfr. Justice Black in I=., Jillm1 

345 U.S, 46l at 46.2) . Another toot uood vu whether tho primr)' tram vhich 

liovoos v.rs exol'o~d vu port ot onll ouxiliaey to aoti'Yit1oa ot a politioel partJ 

which .,.,.. tb-•l'IWS vitbl.n tho ban or tho Fourteenth anll J'ittoont.h AnltndDolltl 

(sao opinion ot lfr. Justice Clark 1a. 'l'&Q:% ., .<ld&mtl, bofianing at pep 478). 

l'in•ll7, 1a a nu:~~bor ot caooo thll dotormniac footer vaa bov important thll primarr 
< 

vaa 1a to..,. of the outeomo ot tho IIOMt'al olootfon to vbioh it' related. JW! • ., 

Cludo, 3U U.S. 299 (1941) ot 

In liliht or tho torogoinc iut' • 1t !o oloar that tbo Domocratio NotionAl 

Connntion a..4 tho proc:oso ot olo~iag Aolog&tes thereto, 1o oubjoot to tho bon 

apinot racial diacrWnat.ion eontoiood in t~ l'ourteonth anll Fitteontb Amondmonto. 

'l'b& Connnl.ion ia an 1ntogrol p8l't or tho Canet1tu,.iollal proc .. s of eeloct1nr 

tho Pr .. idont anll Vl.co Pr .. idont or th" United st.otea. Tbe taat that tb4 reel 

obcioo is we at tho Corrf-ion anll not 1>r tho lllo~toralf;:- .. l•_ll'l_ b_u __ ,._•_n _ _____ , 
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roco(!U .. d liT Judao• u uoll •• pbl1ti<>ia9. s• In "'""" than halt tho otatao, 

tho .,.,... oi the Electors do not "'"" appeu on tjto b&llo;f.A' Without • douhtr tho 

national p>].i tical ootrvontiono are • lUndcunonto.l i'tmotion or tho maJor political 

ps.rtiea vho are tho>:ellr engaged in on aotl:vit:r vhieh h oloar}T tonrnmcntal in 

nature And not pr1. vata inan:r sense. Jinall;r, the reaulto or tho national con­

vontiono are dotorminati ve of the otfi011 ot President ond Vice Preddont. No """ 

not u0101note<l by the notional poUtioal conventions hao boon oleotad in lliOr• than 

o..~ hundred year a. 

Ccnsresa hsa enacted & co"'J>lex e:r•ta" ot otat.uteo to protaot the voting rig)rt;o 

oi ll"U'>>• · 6• The0o prortdo both ~,..inol penalties and civil rooodios, includ­

ing injunctivo relief. Given th• fact that tho Seating o! delegations vhiobwaro 

choaehnin violation ot Unlted States oonatitutio"~ at t~~ national co~vent~an 

is- in 1ta•lt -a viola_tion ot ttw Con·stitution and of the e'tatut'!'t referred to ebovy, 

it vould not be difficult tor a Fod.oTal Court in llov Jaraoy (tho aito oi tho De,.,_ 

orat:io National Connntion) to lrs;oo on order !r11'1ng oppropriata rall-~t w o 

J>etitionor. 

Tho p.-oOJ>Oct ot •~cb t.n order bel_ng ontoro4 in a Fodor<ll Court naaing tho 

Oonwnt1on l od/or ita o!t'lcoro •• roaJ)ondonta at a tl..m<! wben Cl,.Vil RiGI>ta 1a prob­

ably tho major politicol 1aouo in tho nation 1a indeed uaploasant to contor.lPlato. 

'l'ht onl:r "'*:! to avoid 1t. "ahoolutal:r is tor the Convo,tion 1tael1' to tako .. ot1on 

ag.inot tho Southwro Dalogationo . 

5* In M Con..,ntl.on llooination cortl-tl.<!d II)' A.~oriean Labor Party, 50 ~I.Y.S. 2d n7, 
at 729 (1941.). 

SA· .Y.l Huu~.l .. w Rc.VJCk./ i.41f , .. ~,._,,, o.t~t't'\11 1\'t .. tll, .-( BhttYI P.ir'b A-to ... .. .,,~ 1t.O. 

6• 18 USO ~. 242 (Cr11111nal); 42 USC Chllptars :!0 and n. 
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REVm! OF' TilE C01!VE!I'I'IC.r.s DECISIOITS BY 'PilE !IE:/ YORK COUfi'PS -
SUITTO 1\'EEi'V'ICB PfiESIDEm'IAL CAIIDIDATE OFF 'i'Ki BALLOT 

Tho aoet1ng or~ologatoa end Altornate 'DoleG&tes to the Demoprat!c 

lfational Convention chosen 1n a manner wh1cb violate« the United 

Steteo Constitution and tbe various Civil Rights Statutes, tor the 

reasons ctvon in Section I above, would subject tho dec1s1ons or the 

C!>ovention to roview by the !low York Coul'ts. Spoc1f1cally, it' thoro 

wore a eontoot tor tl're Vice-PI'os1d'o,n<>y and it' the votes or thOse 

Dole~tea who were chosen in a~ unconstitutional ma~r t'igurod 1n 

tho doterm1nat10I\ or the outoo!lll>, an action could be brought in New 

York Sup~eme Court to keep the name or tho Vice ~residential Nominee 

ott the ballot in this atato. (l.g In New York tho names or the 

Preattlentlal Electors do not sp pear on the ballot, only the namea o1: 

Pres1dent18l and Vice Presidential candidate• to wliom they lll'e pled~:ed, 

Election Law, (Section 248 (1). The nameo ot Presidential and Vice 

Presidential candidate• e~e oert1tied to the Secretary or State by the 

state Co~ittoe ot each political party, 

Th.o New York Coqrts have e.xt·oru"ive powere to _review aod determine 

the validity or nomination or candidates tor party end public ott1ee 

by pol1t1cal parties• section JJO , ot tho ]>:tcotion Law provic!os 

that: 

<>l. 

''The Supreme Court 1s vnted with juriddiction to summol'1ly 
determine any question or lew or tact arising •• to any or 
the aubjecta oot forth in thh section, which shall bs con­
strued libora.lly, Such proceedin~ may be 1.114t1 tuta<l &s a 
matter of right an<l tho Supremo Court shal l make such order 
aa justice mey require . 

~ **Oo- Ui.)(to~ .. 

nation ·Ot' s.ny oandidate, or his elect.ion 
in a proesedina institutod by 

• •·=•ave•o by the chairman or any com-
two , Ol!, 

MJ as.t!U[1!pt1on is ~bat Pr<>s1deot 
aocle.'motion ond any attempt t o 
would be ~uoh~o~e d1r r1cult . 

Johnson will be re-nominated by 
call thi·s decision into questloi\ 

, 
' ' 



. . . 
In 19~4 . tho Supremo· Court, Special Torm, Albony County, did re­

view the designation o.t Preddent1al e.nd Vice l'ruidontisl candidates 

by the American Labor Party ond the L1berel Party . In Re Convention 

Nomination certified by American Labor Party, 162. Mhc. 971, 50NYS 2.nd 

727 , Affld 266 A.D. 636, $0 N.Y.S.2d 469 (1944l; In Re Independent 

Petitions FUed By Liberal Party, 50 I·!,Y,S. ?.d 731, A~t'd 266 A.D. 844, 
$0 N.Y.s. 2d 560 (1944). 

In the American Labor Perty Coao., it waa hold that a. party nood 

not doaignato it. candidates !'or President end Vice President by o 

national nominating convention, in order to hove the~ appear on tho 

ballot. However, the Court went on to state thnt: "The ot.oioe may 

be mode oa the ruleso!' the party provide "h1ch obtain eT.Cept in 

ectual conflict with atatute.• 162 Misc. at 974, 50 mrs. 2d at 730. 

It woul<l ae·er!:l clear that where there is a eon!'~iet between 

the method ot ohoooln$ o Presidentia.l ond/or Vice Pre$1dential cond1...: .. 

~to and the Federal Constitution, the ebo1ae mode by ouch motbod would 

be invalid ond e candida.te so chosen could not appear on the ballot. 

The New York courts heve upset nominations made by political parties 

for leas ael'i,ua deJ:octs, II\ McDoneld v Heffel'nan, 196 Misc . 465 , 
Mr./. ........ 

92 !'f.Y.s. 2d .382,,275 .A.D. '2.1/.Y.s. Zd lfZ.I> (t,nJ the selection by 

the county oxocutivo committee ot the American Luber Psrty ot a candi- ­

dsto f~r Congress and a aandidoto for I>l.atriet Attorney was held in­

valid because the term or office of ~i·• county committee or which tho 

•4~oot'llm1ttee was a eub·comrnittee, had oxp1red. In .. ~ v Molone.. 

200 Mieo. 66, 101 N. Y. S. 2d 69S (19SO) the Court granted a r ecall and 

reconvention of a moetlng of tho I>oM9oratia Com~ittoo or tho Town or 

Sn1thtown and 1nvel1datcd tho soloction or an executive oaO'.bor ancl 

othor otr1oero 1 ,becauae written notice hacl not been aont out ln 
• j 

aacordaQce w1tb party r~les, even though tho combined vote o! those 
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who did not attend ooulC! not have· char~ged ~ho result. In Craw!'o:rd 

v ~' 291, ~. \". 98, 51 !l.ll. 2d .(1943) the Court of Appeals upheld 

the t'e•oonvening of a neetir~g of the oount;y col'1rnittoe ot the American 

Labor Part:r for King• Count;r beceuao tho deoign&ted nieot1nt; plaoo 

was riOt larao enough to aceo~date all of thoae entitled to attend. 

In gi!Uging tho degree or l1kl1hood that a l81J8l action of the 

type deaoribed above might be instituted it sh>.uld be note.d thet an 

object ion to the cert11'1cat1on of a candidate ro~ V1ce· Pr.oaident could 

be re.hed pursuant to Section 145 or the Election Low bY om votel' 

in Wow York, whether • OGmoerat, or a member or another pert,. 2~ 
N.}, 

It io not difficult to imagine ~ a suit being brought b;r a member 

ot' the Republicen Party to 801l:cn'G83 tho Doooeratlc Party i" this 

State . It 3\JCb • s uit were euceosoful1 tho Republic Party could 

take tror.~ondoua poll t1c&l e.dve.nte,ge or the tact tha ·t tho Democratic 

llational Convention had been jud1ciall:r clot·orlllined to tmve violated 

the Constitutiona l !'1&hte or Neg'r'oas. FUl'ther:oore, 1f thn t:-~rr.ocrat1e 

Pel"'tJ carried t-he State , there would bo sooe question a.s to the 

propr.iety of the Democratic slate or Bleotora vot1ns tor t!l.e Demo· 

cratio atlndiclate for V1oe-Pruident1 inu .. uob eo his name had not 

a ppeared on the ballot, 

Altbovgh 110 oxtendvo' losal reooaJ'eh hae boon done, there ere et 

least two other otatea 1 talitol'nia }o ,atd Now Bampsh1r~• in which tho 

courts exercise tho SIIJliO kind of suJ>ervhion over the e.rta1 ra of 

political parties aa 1s the case 1n New York , and 1n wn1cb court 

actions of tho type c!eacribod above could probably bo. broueht. 
- ---~2 In Grcmbcr£ v ~ 173 Misc. 372, 17 N.Y.S.?nd 695, Atf'd 256 A.D.l039, 17 

li.Y . S. 2d ina (19401, an enrolled me.,ber of tho A.L.P. "u allowed to r&i.oo 
an objection to the nomination ot the Part:r• a candidate t:or Consre.ss; 1n..l!! 
Ro B%'ool<, 169 Misc. 369, 6 ?I. Y.S. Zd 954 (1936)1 an enrolled llapublie•n. ,.,. 
oliowod to objee t to the des1&no.t1on or an individual u the Arner.toan Labor 
!'arty's candidate tor State Senate . · 

<>3 Stout v Dem. Count; Central Conm. 1 40 Cal . 2d 911 251 P2c 321 ( 1953) 

·>4 0 1 Brien v ?ullor 1 93 N. E'. 221 1 39 A. 2d 220 ( 191;4 ) , 
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