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I. INTRODUCTION

This paper is designed to do three distinct tasks. First, to in-
vestigate the existence and extent of police malpractice in the Boston area,
especially as it relates to minority groups. Second, to collect and evaluate
various procedures to remedy the problem. And third, to make specific propos-
als for Boston, and tc note their applicability to the larger problem of
police-commnity relations throughout the country.

The extent of police malpractice is difficult to document. By the
very nature of the problem, both in terms of the situation(s) in which it
ocours and the people involved, documentary evidence is rare. Perhaps as impor-
tant as documentary evidence is the perception of the public, or some portion
of the public, regarding the existence of the problem. It may well be true
that th.-l.p-u' commnity overatates the frequency and severity of police mal-
practice; so, too, the larger community fails to be aware of, or ignores the
problem to the extent that, in fact, it does exist. Equally important as the
Negro community's perception of the problem, is the bellief that there are no
institutional ways to deal with it. This feeling of helplessness leads to
contempt for the police and a breakdown in the necessary cooperation between
citisens and public authorities in order to maintain law and order.™ Further,
it encourages extra-legal steps to seek justice.

Our soclety asks of its pelice a varlety of services, many of them
contradictory and some of them incapable of fulfillment. Distinet from any
other community service organisation -- and that is what the police are -= the
police are in an adversary role with the public. They seek to prevent citizens
from acting as they wish to act. While the police are asked to perform a com-
mnity desired role, they are cn the one hand restricted in the tools they may
use, and on the other hand given a little respect, especially in relation to
the magnitude of the Job asked of them.

3 Negroes comprised 92% of Boston's 1960 non-white population.

™ A small note, which may be indicative of the commnity's attitude
toward the police, is in regard to a recreation program to be held in the
Washington Park area of Roxbury. The young teen-agers, for whom the program
was s were asked to sign up at police stations in order to participate;
their unwillingness to do this has led to the use of other commnity facili-
ties as "sign-up"™ places.



The precise function of the police, the prevention of crime and the

apprehension of criminals, must be sharply delineated. Too often the police
come to see themselves as an organ of adjudication. The decision by the police

of an individual's guilt, especially in certain crimes and by members of cer-
tain minority groups; leads to many forms of m“ti“‘*

'OQur criminal convicetions are constantly being reversed on technical-
ities - not on the evidence. The police are frustrated.'

'The criminal is being afforded more legal protection than the
ordinary citizen.' Police Chief Robert W. Murray of District of
Columblacessse

Chief Murray implies that the police are capable of distinguishing
between a 'eriminal' and an 'ordinary citizen.'

But they are notj nor is it their function to try. The determina-
tion of guilt is the function of judges and juries.

The function of the police is to enforce the law without breaking the
law. If"&hin proves frustrating, then it is the price of a free
soclety.

The problem which faces the police is compounded by the urbam situa-

tion in which they find themselves.

It would be difficult to devise a combination of factors more conducive
to crime and disorder than is found in the typical great city of the
United States. Rarely does history record so many people of varied
beliefs and modes of unuduuWoupcd together in so competitive and
complex a social structure.

The metropolis created a whole new type of public with which the police
must work. The public is impersonal. Its members are not aware of
their wembership in the community, hence they have no interest in it.****
The community must make clear the nature of its demands upon its
organ, the pollce. For too often the concern is solely for "property rights

and personal comfort. Both can be better secured against the depredations of

¥ See in this matter William A. Westerley, "iolence and the Police,"
American Journal of Sociology, LIX, 1 (July, 1953), pp. 3L-Ll.

256 - "iCriminal' and 'Ordinary Citizen'," Boston Herald, February 18,
3. :

*** William Parker, "The Police Challenge in our Great Cities," The

Annals of the American Acad of Political and Social Sciences, Vol. 291
(Jamuary, 1954), pe 5« OJee 0, olice: nterview onald McDonald
with William H. Parker, Chief of Police a eles er for

mocratic Lns ons, e

Larry W. Fultz, Inspector of Police, Houston, Texas, "Racial
Factors in Law Enforcement,™ A paper presented at the Police-Community Rela-
tions Institute, 1559 (Michigan State University, East Lansing, Michigan).




the lawless elements of society, in the measure that police agencies are given
greater control over individuals."" Rather, there wust be from the community
an increased awareness of the balancing of social order and personal liberty.
When we as a commanity recognize that law and police procedures are designed
to protect society -- both from lawlessness and excessive constraint -- then
we can better tell the police what it is we want them to do. Some crimes will
not be solved because we are unwilling to sacrifice the personal liberty and
the infringements upon individual freedom necessary to do so. As Justice
William O. Douglas has said, "We in this country . . . early made the choice
-= that the dignity and privacy of the individual were worth more to society
than an all-powerful pulicu.l“

The protection of its eitizens, their rights and property, is what
a free society has a right to expect from the police. The police, in such a
society, need the cooperation of the citizenry to accomplish this goal.
Respect for law and order is not something which simply occurs, nor is it a
quality with which people are born. They learn this from their family, com-
munity, and experience. "The average citizen's respect for the authority of
society is dependent upon the degree which that authority is impartially
exercised. The impartial enforcement of the law bullds necessary respect for
the authority of society." '© Wnile the fact of impartial enforcement is
ecrucial, important, too, is the perception within the community that this is
so. "It is legitimate to argue that at least as important as the fact of
impartial justice is the image of justice in a community. Do the poor and

minority-group members of a community believe that justice is administered

on an impartial basis?® e

The experience of other countries, as noted by Bruce Smith, who was
until his death in 1960 the leading student of police affairs in America, is

* Richard A. Myren, "Freedom and the Policeman,"™ The Natiom, Veol.
196, 1 (Jamary 5, 1963), p. 12.

** Cited in "Our Own Police State," Boston Herald, June 28, 1960.

" Palta, loc. cit.

John A. Hannah (Chairman of the United States Commission on Civil

Rights), "Equal Protection Under the Law - Fact or Fiction," A paper pre-
sented at the Police Commnity Relations Institute, 1962 (Michigan State
University, East Lansing, Michigan).
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il:l-uiiut-iug. "Distortion of the judicial processes are of rare occurrence

in other English-speaking countries, largely because responsible police author-
ities have learned to exercise restraint in the handling of prlunnnrn-"' The
present American scene is not without its bright spots. A new attitude and
style is best expressed by Philadelphia's Deputy Police Commissioner who has
said, "We must better attune ourselves to our community's needs and desires
and understand that the people we work for have the right to make the rules

by which we serve." "

* Bruce Smith, Police tems in the United States, 2nd rev. ed.
(New York: Harper & Brothers, Ifal, P- 11.

e Howard R. Leary, "A Police Administrator Looks at Police-
Commnity Relations," A paper presented at the Police Community Relations
Institute, 1959 (Michigan State University, East Lansing, Michigan).



I1. BOSTON

—

The City and the Police Department

The most recent and exhaustive study of the Boston Police Department
notes that the Department "has probably availed itself of more expert opinion
over - the years from outside sources than any other municipal law enforcement
agency in the cmnt:-r." The preface to the "Tamm Report" goes on to note
that the earlier surveys had recommended superior practices.

Previous administrations have made little use of the results of the
earlier studies. Progress has been slow. This can be attributed in
part to an unwillingness of the then incumbent administrations to
change existing, comfortable, and familiar ways of doing things to
modern, efficient, and effective practices. This failure was com-
pounded by a failure of other officials and the eitizenry to demand
superior law enforcement services.™

Boston's population in 1960 was 697,157, down from a 1950 high of
801,kklss The city has a relatively small proportion of the population of the
U. S. Census standard metropolitan statistical area, 36.8%. The city area is
47.8 miles.

Boston pays more for its police services, per capita, than does any
of the fourteen citles nearest it in population. Per capita cost for these
fourteen cities range from $6.79 to $20.95, with a median per capita cost of
$16.80. In 1961, Boston's per capita cost for police services was $26.36.
Police employees per square mile in these fourteen cities ranged from L.l to
L6.7; Boston had 62.6 police employees per square mile. Police per one
thousand inhabitants for these cities ranged from 1.2 to 3.7; in Boston there
were Li.3 police employees per one thousand inhabitants.™**

Thus for each of the categories, per-capita police cost, number of
police employees per square mile, and number of police employees per ome
thousand inhabitants, Boston ranks highest of the fourteen cities closest to
it in population. "The high ratio of salary costs in Boston is a reflection
of the large mumber of personnel, not well-paid mluﬂn.'ﬂ

* Field Service Division, International Association of Chiefs of

Police, A Survey of the Police artment of Boston, Massachusetts, 1962, p. i.
This roport Is momonTe e e e et Massachuserte, 1562, p-

here.

** Ivid.
**% Ibid., Table 1.3.
e I B Ts



e

Of the twenty-one cities over 500,000 population, Boston's maximum
salary for patrolmen is the lowest except for five southern cities and
Philadelphia. "

While Boston's population declined 13% between 1950 and 1960, the size
of its police force increased almost 9.5%, and police expenditures increased
85.2%. Relative to all U, S. ecities over 250,000 in population, Boston's police
costs both on a per capita basis and per one thousand inhabitants increased at
a higher rlt.io.“

From any aspect, including the thorough local analysis which composes
this report, the Boston Police Department is over-staffed and has been
for a long time. . . « For years; the citizens of Boston have permitted
themselves the luxury of a large force, not because crime m crime
engendering conditions required it, but because of misuse.

Statistics on crime are subject to many questions, but they do offer
a measure of compar ison of the work of various police forces. The 1961 Federal
Bureau of Investigation figures for crimes per 100,000 population shows the
Boston metropolitan area strikingly lower for all major crimes except amto theft
than the average of all metropolitan areas. In percentage of offenses cleared
by arrest for major crimes, Boston compares favorably with the average of the
thirty-three largest cities. ==

As a central focus of this report is the commnity's winority group
population, it is sppropriate to say a brief word about this group. "Over two-
thirds of the Negro population of the state lives in the Boston metropolitan
area, and more than half within the city limits." =" Over nine per cent of
Boston's population is Negro, and "within the city, almost the entire Negro
population lives in a contiguous, geographically compact area . . . Fewer than
1,500 of the 63,165 Negroes in Boston live outside this belt." ™ "  1In

*Ihe maximum salary for patrolmen in Boston is $5,500. Ibid., Table k.2.
**Ibid., Tables 1.6, 1.7.

H'Ihida, Pa 16.

Cited in Martin Meyerson and Edward C. Banfield, "Law and Order,"
Boston Herald, Mey 2, 1963, pe 25

¥ Housing Discrimination in Massachusetts, Statement to the Public

Meetirg of the Housing Sub-Committee, Massachusetts Advisory Committee to the
United States Commission on Civil Rights, March 5, 1963, by Helen Kistin, p. L.

::bi‘dll. ppl h, r-



addition to being segregated, Boston's Negro population lives in a dispropor-
tionate share of unsound housing and pay a higher share of their income for
this inferior housing.

A comparison by color of median earnings in Boston for males in the
same occupation in 1959 shows non-whites earning from twenty to sixty per cent
less than whites in such occupations as professional workers, sales, laborers,
managers, etc. T An examination of the latest statistics published by the
Business Manager of the Boston schools shows less money spent per capita for
all but one item in the instructional budget for the seven districts containing
schools having a population 90% or more Negro, as compared with the city as a
whole.*™ fThis brief recitation is but a small sample of the available informa-
tion which shows the seriously disadvantaged position in which Boston's Negro
population finds itself.

The present Boston Police Force consists of over 2,900 officers. Of
these, thirty-six are Negro, the highest in rank being a sergeant. Of the 261
school crossing guards, 10 are Negro.

The Complaints

The existence of police malpractices is undeniable. The fact that it
is infrequent and in its worst aspects performed by relatively few officers is
clear. These statements are true both for the whole country and for Bout.un.m
Not only does police malpractice exi st in Boston, but far more serious is the

* U. 8. Census of P tion: 1960
tics, Massachusetts. t
mnﬂ', mhin.g'bﬂn, D-ﬂ-, .19&1 ¥ Table 12'.[.-

** Annual Report of the Business er to the School Committee of
;h“a%?_s“ ston for c , School Document No. B-1962,
’ also the author's fmgmm chapter, Civil Rights in Massachu-
setts, in Craig Spence, ed., Goals for Massachusetts.

*** 0n & nationwide basis, the best, and almost unique source is Volume

V, Justice, 1961 United States Commission on Civil Rights R + (Washington,
D.Cet Eﬁ:ﬁ States Government Printing Office, 1902). Sever ?I state advisory

committees to the United States Commission hl."rl held public meetings on police
practices, and their reports offer much relevant information. The Massachusetts
Advisory Committee, chaired by Rev. Robert F. Drinan, S.J., Dean of Boston Col-
lege Law School, held such a public meeting on May 2L, 1963. For a report on
this meeting, see the Boston Globe and the Boston T:'lflllr for May 2L, 1963, and
%}Hnaton Globe, the Boston Herald, and the Christian Sclence Monitor, May 25,




belief in many segments of the commnity that it exists on a large scale.

This belief may well be, and most likely 1s false. Nonetheless, this belief is
both a serious problem in itself and a severe detriment to effective police
service. As Police Chief E. C. Hale of Lexington, Kentucky, pointed out, "The
true victims of police brutality are the police themselves, since it develops
widespread hostility and disrespect for the law among many members of minority
groups .

In Boston, the complaints of Negroes vis-a-vis the Police are largely
of two orderss first, the failure to provide adequate services, and second,
the mistreatment of Negroes. The most extreme statement of grievance is by
Reverend Louis X, Boston leader of the Muslims, who said, "The police are not
in our community to stop crime but to organize it and benefit from :I.t.'“ While
most responsible commentators would reject this as exaggerated and applicable,
if at all, to a very small number of officers, many persons in the community
are aware of serious problems.

Mrs. Sylvester Wright, Executive Director of the Roxbury Community
Council, testified before the meeting of the Massachusetts Advisory Committee
to the United States Commission on Civil Rights that the typical reaction of
the Boston Negro to a police siren is to ask, "Who is being punished?" not,
"Who is being protected?"

Rev. James Breeden, chaplain of the Roxbury Juvenile Court, told the
Advisory Committee of a policeman pushing food off a restaurant counter and
drawing a gun on some Negro youths, ordering them out to the street. He de-
scribed the action as "beyond the area of what is allowed." Attorney Richard
Banks said that some members of the Police Department have "a zoo keeper atti-
tude toward Negroes in the Roxbury area." He charged that between one-fourth
and one=sixth of Negroes who are arrested by the police are "roughed up.'

An experienced police reporter notes the particular lack of respect
for Negro adults, relating not so much brutality as "roughing up" and verbal
abuse. Instances of verbal abuse, symptomatic of lack of concern and respect
for the pecple, are reported by many persons. The problem of mistreatment is
compounded when in addition to the racial component, one adds low economic
status and lack of education. "The lower class Negro gets it the worst. There

* Cited in John A. Hannsh, op. cit.
** Interview with the author, May 6, 1963.
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is an element in the commnity who catches the most hell, knows least what to do;
they don't know the sources of help."" Experienced commnity workers say, "People
fear calling the police, for they make the situation worse - they inflame the
situation.™

The actions of the police at the melee in the Orchard Park Housing Pro-
ject on May 25, 1963 offers illustration of this point. Following a fight, not
considered to be racial in origin, the police arrested two Negro youths. A large
number of white youths, armed with bats, tire irons, and other weapons, who had
participated in the fight, were not arrested. A later complaint of a Negro woman,
charging that she was struck by several white youths, one of whom she named, was
followed neither by an investigation nor was an arrest made.” A public letter
from the chairman of a Roxbury community organization and the local President of
the National Association for the Advancement of Colored People charged that the
police action in this case "Reinforced . . . the already strong feeling of the
Negro citizens of the area that prevailing police attitude toward them is hostile
and justice unequally applied, and, at another time or another place, this feel-
ing could bear bitter fruit.w

Not unrepresentative is the plaintive remark of a Youth Board worker,
"What are we as parents to teach our children about the police when we know how
they act?"

The problem of corroborating allegations of police mistreatment of citi-
gens has already been noted. The persons most likely to be mistreated are often
transient; they either do not know of or have no faith in the agencies within the
community to voice grievances; the situations occur where friendly witnesses are
few, if any -- e.g., the police station ' therefore, documentary evidence is

* John Hatch, social worker in Roxbury and the South End, interview
with the author, March 20, 1963.

** Boston Herald, June L, 1963.

##* Letter from Kenneth Guscott, President, Boston Branch, National Asso-
ciation for the Advancement of Colored le, and Miss Elma Lewls, President,
Boston Improvement Association, to Edwund L. McNamara, Commissioner, Boston
Police Department, May 29, 1963.

¥##% A comprehensive study of a middle-size mid-western police d tment
states "the most significant finding is that at least 37% of the men

that it was legitimate to use violence to coerce respect.” William A. Westerley,
"Violence and the Police," American Journal of Sociology, LIX, 1 (July, 1953), p-.
39. A further study of the mﬁu a secret questionnaire,
administered to 508 of the officers in the department, on whether they would re-
port another officer who they knew had been stealing goods while on the job and
on whether they would test against another officer, says, "The results show
that 73% of the men would not report their partners, and that 77% would perjure
themselves rather than against their partners.” William A. Westerley,
"Secrecy and the Police," Social Forces, XXXIV, 3 (March, 1956), p. 255.
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infrequent. However, there are cases where the evidence is abundant, and
others sufficiently credible to allow of presentation in this nnﬂ;'.'

The most frequent complaint is in the area of discourtesy and failure
to provide service to the Negro community. The attitude of many police officers
is at the bottom of these two grievances. Lack of respect for Negroes, especi-
ally Negro women, leads to much verbal abuse. Disinterest in the community
leads to wany complaints of failure of officers to respond promptly and effec-
tively to calls for assistance.”” An additional complaint is the failure of
the police to enforce the law, or at least certain laws, within the Negro area.
Many responsible citizens have complained that such crimes as prostitution and
dope peddling are openly allowed to continue within the commnity wlthout sig-
nificant police action. Such a charge, if true, means that the law-abiding
elements of the commnity are not being assisted by the police in gaining
protection from the lawless, nor are they being aided in building a lawful
community.

The range of grievances once a citizen has an encounter with the
police is lengthy: The constitutionality of arrest on suspicion, and arrest
under the "abroad-in-the-night-time" statute; harrasswent of interracial
groups; the fingerprinting and photographing of prisoners and the failure to
return same when no charge is brought or when innocence is foundj failure to
grant the right of prisoners to make a telephone call; the general treatment
of sick prisoners and lack of access to medical attentiony the use of the so-
called "release form" as a condition of release from police custody; the use
of unnecessary and excess force; and illegal search and seizure. A brief word
on each of these is appropriate.

Several items relate to the stopping and arrest of citizens. The
Boston Police Department currently uses the charge of "arrest on suspicion.®
During the most recent year for which figures are available, 1260 arrests on
suspicion were made. " This practice 1s at direct variance with the Fourth
Amendment's requirement that arrests be made for "probable cause," a require-
ment not satisfied by mere "suspicion.”

* A detailed account of cases will be found in Appendix A.

** See especially press reports of public meetings held in Roxbury
during December, 1962 and January, 1963 following the murder of Daniella
Saunders. Also, reports of a public protest meeting held at the Jeremiah E.
Burke School on June 6, 1963.

—— -Sixth Anmual R of the Police Commissioner for the Cit:
_E! Boston for the Year 1ic Document No. L9,
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The "abroad-in-the-nighttime" statute is perhaps the best known of

the several detention procedures commonly used. From an hour after sun-down to
an hour before sun-up, the police may ask of a citizen his "business" -- name,
address, des‘ination, and an adequate explanation of his presence in the night
at tne particular location. If the citizen fails to give an accounting, satis-
factory to the police, he may be arrested. This law, on our books for 112 years,

runs gquarely athwart that very fundamental presumption of an open

community that is embodied in the Fourth Amendment, namely, that

ordinary citizens are free to go about thelr business unmolested by

the police, in the absence of probable cause to believe that soweone
is committing, or trying to commit, a violation of the law.

Several of the cases described in Appendix A begin with a charge of being
"abroad-in-the-nighttime."

At least one case which came to court began with a policeman's un-
favorable attitude toward a mixed cuupla-m There are many reports that the
police are more likely to stop and gquestion wixed couples than all white or all
Negro groups.

The photographing and fingerprinting of all persons "booked™ by the
police appears to pe standard practice. There is, however, no broad statutory
basis for this practice. The primary purpose is to ascertain whether the
individual is wanted on some other charge and for later purposes whether he
has a previcus record. While these may well be legitimate police activities,
many citizens find them an indignity, especially citizens who feel themselves
falsely arrested. Many job applications require information as to an indivi-
dual's asrsst record; and increasingly security clearances, including arrest
record checks, are part of job applications. When an individual is released
without a trial, or when he is found innocent, he often seeks the return or
destruction of the fingerprint and photograph file; the police are generally
unwilling %o do this, and, further, the prints and photograph are already in
the files of State Pclice and Federal Bureau of Investigation.

According to former Assistant Attorney General for Civil Rights and
Civil Liberties, Gerald A. Berlin, the complaint most frequently brought to

* Gerald A. Berlin, "Detention, Arrest and Release." Presentation
prepared for Masgpachysetts Advisory Committee, United States Commission on
Civil Rights, n.d. 2, 19637, pp. 2, f. :

** See Cases 5, 17, 20.

*HE See Appendix A, Case 18.
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his attention during the four years he was in the Attorney Oeneral's office,
related to failure to allow use of the tnlcphom-*

The death, due to a massive cerebral hemorrhage, of a man being held
by the Braintres police on a charge of "drunkenness," — only highlights the need
for attention to the general problem of police treatment of sick and injured
persons in their custody. Failure to either provide or seek medical attention
for individuals injured in thelr custody, or elsewhere, is a frequently recur-
rent issue. In several recent uun,m it has been charged that persons who
were clearly injured were either not offered medical attention or it was
offered belatedly.

The so=called "release form," under which the police release from
detention certain detalned persons on condition they sign a waiver of their
rights to civilly sue the police, is most frequently used for persons taken in
as drunk. It is applied, too, in other cases.

I am convinced that in the very nature of things many, if not most,

such releases nrg? inherently obtained under duress and as such have

no legal stand whatsoever. This is a dubious instrumentality for

the police to hide behind.¥#¥*
The release form was used with notable coercion in the case of a Boston social
worker. " In one case, the judge from the bench instructed the accused to
gign such a rllum-m There are other reports "that on occasion our
Judges have entered findings of not guilty only on the implied or explicit
condition that the accused execute such a release. =~

The charges of excess force far outrun demonstrable cases. We have
collected some thirteen instances where some evidence of brutality is alleged: %
In many of them, court findings have corroborated the charge. The most brutal

% Berlin, op.cit., p. 6.

Boston Herald, February 20, 1963.

See Appendix A, Cases 2, 9, 15, 20, 22 for a full discussion.
Berlin, op. cit., p. 7.

Appendix A, Case 9.

Appendix A, Case 7.

Berlin, loc. cit.

Appendix A, Cases 1, 2, 5, 8, 9, 11, 12, 1L, 15, 18, 20, 21, 22.

§§;§§§:
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was the Amons case, and it is worth noting that one of the officers involved
in this case was subsequently involved in anether known "brutality™" uu.* A
second officer in this case, later shot his wife and lawyer on the courtroom
steps; the question of psychological screening of police officers will be
discussed under recommendations for new selection procedures.

The fact that some instances of police physical mistreatment of citi-
gens do occury and the usual effort to "whitewash" such cases, lends credence to
other cnarges, less substantiated but nonetheless accepted by the community.

The director of the Massachusetts Defenders Committee has said that
until the Mapp case,” " the use of search warrants was almost unknown in Massa-
chusetts. = Since that landmark decision,” ' making federal court restrictions
on the use of illegally obtained evidence applicable to state courts, the use
of search warrants has slightly increased. Two cases, one in Newton and the
other in Boston, " illustrate the problem. In both instances there appear
to have been no immediate need for viclating the privacy of the individuals
concerned; a "stake-out" of the property, so as to prevent any suspected party
from leaving, while a search warrant was sought would have been a far more
desirable procedure. Both police chiefs, when complaints were made regarding
their force's behavior, cited the police's object in the search but showed no
cognizance of the citizen's rights.

The "New" Department

The Boston Police Department of 1963 is a very different department
than it was five years ago, or even a year ago. Direct responsibility to the
mayor was established late in 1962, and a new commissioner appointed. The

* Appendix A, Cases 2 and 22.
** Mapp v. Ohio, 367 U. S. 643 (1961).
*** Interview by the author of Wilbur Hollingsworth, March 15, 1963.

WHNE In the case, June 1961, the Supreme Court held that evidence
obtained by unconstitutional search vitiated a State prosecution. In so ruling
the Court held that the Due Process Clause of the Fourteenth Amendment incor-
porated the prohibition against ™unreasonable searches and seizures" set forth
in the Fourth Amendment which curbs the power of Federal officials. Two years
later, June 1963, in Ker v. California, the Court reaffirmed Mapp.

¥ Appendix A, Cases 13 and 6.
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"Quinn Tamm Report® includes many positive recommendations, several of which have
been partially or completely implemented. There is a greater willingness on the
part of the police to meet with and listen to citizen groups.

While responsiveness to the commnity is greater than it has been in
the past, there is a long way to go. The "no comment" response from Police Com-
missioner McNamara to a most serious charge from responsible commnity organiza-
tions is again a sign of insensitivity to the need for communication with the
community.

*Many of the Negro citiszens of Boston,' the NAACP said in a letter to
Police Commissioner McNamara, 'have need not just of protection by the

police, but protection from the police.!

To all this; and more, Commissioner McNamara's response is a terse
"No comment.!

It is an unacceptable answer.
The NAACP charges are said to be based on affidavits. But even if
they were not they would deserve more than a curt brushoff from the

Commissioner .*

The handling of citizen complaints against police officers has
changed in the past several years. In May, 1959, Commissioner Sullivan ordered
that departmental trials resulting from eitizen complaints shall be publiec;
this step was editorially hailed as a "useful safeguard.” . However, the pro-
posal of Attorney General McCormack's civil rights division for an independent
review board to hear citizen complaints was rujuutud.m Seventeen months after
Commissioner Sullivan decreed that hearings of civilian complaints would be
public, the Boston Herald noted that no such hearings had yet been 1:||||!|.+:L.m‘"Fl
Apparently, that portion of the 58 cases heard by the Review Board in 1959
which arose after May, the 22 cases in 1960, the 20 cases in 1961,*"“ and
an unknown number of cases in 1962 did not result from civilian complaints, for
there was no public hearing of the Board from the time it was established in
May, 1959 until December, 1962.

” "Ignoring a Powder Keg," Boston Herald, June 5, 1963.
Boston (Globe, May 27, 1959.
Boston Herald, May 20, 1959.

"Rusty Rights Mechanism," Boston Herald, November 11, 1960.

zii:

"Tamn Report," op. cit., Table 6.l.



III. THE HANDLING OF CITIZENS' COMPLAINTS

Boston Now

At the heart of a citizen's faith in his government is the belief that
wrongs will be justly righted.

The police cannot be expected to hold the line against rampant crime
without total public support and cooperation; and currently existing

procedures for dealing with allegations of police malfeasance are not
adequate t» retain such support. Investigations of such allegations
are almost invariably intradepartmental affairs; their results are
rarely published; and both the public and the accused officer may be
frustrated by inability to have the matter heard by an impartial,
pablic tribunal.®

The best way to illustrate this matter on the Boston scene is to look
at the most recent public case before the Police Review Board. Returning home
at about 1:30 a.m. on December 3, 1962, John Washington was stopped by a call
from a police 2ruiser at the corner of Dartmouth and Berkeley Streets, in
Boston's Back Bay. Following an inquiry into his "business," as permitted by
the "abroad-in-the-nighttime® statute,” a struggle ensued, during which Wash-
ington suffered a compound fracture of the nose, a badly hemorrhaged eye, ~nd
a severely strained leg. A Boston Municipal Court judge found Washingto..
guilty of "assault and battery upon a police officer," a declsion overturned
by a Superior Court trial, in Jamuary, 1963. Following his beating on Decem-
ber 3rd, Weshington filed a complaint with Police Commissioner McNamara, charg-
ing Officers Dailey and Harvey with abuse of their authority. This complaint
was referred by the Commissioner to the three captain Police Review Board.

In May, 1959, Commissioner Sullivan had ordered that the hearings
before the Police Review Board were to be public, when they involved charges
resulting from citizens' complaints. It was not until December, 1962, that
& case came to a public hearing. Washington's lawyer, Edward J. Barshak,
engaged for him by the Congress on Racial Equality (CORE), attended that first
public hearing, based on charges made by a Mr. McDonald. About that hearing,
he wrote

4 Statement of Attorney General Edward W. Brooke to the [Huuchu-
setts / Advisory Committee to the United States Civil Rights Commission, May

zhp ]963, Pe 2+
** gupra, p. 18.
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The departmental type of hearing which I viewed in the McDonald case
may be adequate for ordinary diseiplinary matters within the police
department. It may be perfectly proper when the only issues concern
the obedience of members of the police force of the department's
rules and regulations. However, it obviously is not suited for the
determination of the vitally important issues raised by Mr. Washington
who claims that, as a member of the public, he was illegally detained,
arrested and abused by police officers.®
To assure his client of a fair hearing, Attorney Barshak raised the
following issues: 1) the site of the hearing; 2) notice to the parties and
to the public of the hearing; 3) the right of the complainant to representa-
tion by counsel of his own choicey L) the application of the rules of evidence;
and 5) hearing before an impartial, non-police board of citizense
The first points are easily understood. Barshak sought to have the
hearing held on "neutral® ground, not in the police headquarters. He also sought
to assure that the public nature of the hearing be carried to reality by inform-
ing the public of the hearing and providing adequate facilitles for it at the
hearing -- at the single previous public hearing (the McDonald case) held at
police headquarters, only about fifteen seats were provided for the public.
The right of the complainant to counsel of his own choosing is both
a simple and complex matter. Clearly, the most elementary standards of justice
require the granting of this privilege -- but the question is, who is the com-
plainant? Reading of the relevant Police Department Rule Number 5k varies.
Police Commissioner McNamara said that he had been advised that it is the
Department who is the complainant and, therefore, it has a lawyer (provided
by the Corporation Counsel's office) as do the defendants —- the two police
officers." " On the other hand, Barshak argued that it is Washington who is
the complainant and is thus entitled to counsel of his own cholcee T The
issue was not settled in the Washington case, as Commissioner McNamara refused
Washington's request for counsel of his choice, and therefore, Washington did
not appear at the Police Review Board hearing. A subpoena was issued ordering

* Letter from Edward J. Barshak, attorney for John Washington, to
Edmund L. McNamara, Commissioner, Boston Police Department, December 20, 1962.

** Ibid.

ERes
Letter from Edwund L. McNamara, Commissioner, Boston Police Depart-
ment, to Edward J. Barshak, attorney for John Washington, January l, 1963.
" Letter from Edward J. Barshak, attormey for John Washington, to
Edward L. McNamara, Commissioner, Boston Police Department, January 7, 1963.
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Washington's appearance. On advice of counsel, Washington did not appear; no
action was taken to enforce the subpoena. Leaving aside for the moment the
complexity of language of the departmental regulation, it would appear a matter
of equity to allow all parties to such a proceeding the right to counsel of
their own cholce.

Commissioner McNamara, in a letter published in the Boston Herald
August S, 1962, stated that "These hearings /“Police Review Board 7 are conducted
in compliance with all the legal standards of a district court hearing." This
would apparently include the application of the rules of evidence; however, such
rules were not in evidence at the McDonald case, and indeed, one of the Police
Captains who sat as a member of the Board, declared that the ordinary rules of
evidence did not apply.

It was to the last of Barshak's points, hearing before an impartial,
non-police board of citizens, that most public attention was directed. Editor-
ials in several Boston papers, letters to the editor, public statements, etec.,
all indicated interest in this matter. The question of citisen review or
advisory boards is not merely a Boston concern, but has concerned police de-
partments and citizens all across country.

Ph:l_'lxd.q_lphu Police Advisory Board

The Philadelphia Police Advisory Board (formerly called Police Review
Board) was established by Mayor Dilworth in the fall of 1958. Complaints of
police malfeasance, dating from the mid-1950%s, brought to the Police Department
by the American Civil Libertles Union, the Philadelphia Bar Association, the
city's Human Relations Council, and the local bramch of the National Association
for the Advancement of Colored People, were unredressed. A City Council hearing
on "search and selszure" procedures in January of 1958 was used to alr these
grievances. Councilman Sawyer, then President of the Oreater Philadelphia
branch of the Civil Liberties Union, proposed a bill to establish a citigzen
review board ; this was "pigeon-holed." Under his own authority, Mayor Dilworth
appointed the Board, as an advisory body to him.

* The initial idea apparently came from an earlier Civil Iiberties
Union propozal for labor unions to establish independent tritunals "to hear
appeals by union members who claim that they have been de, ~i.ed of their demo-
cratic rights." "Democracy in Labor Unions," Statements by the American Civil
Liberties Union (September, 1958), p. 25.
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This Board was charged with the responsibility of considering citizens'
complaints against the police where the charge involved brutality,
false arrest, discrimination based on race, religion or national origin,
or other wrongful conduct of police personnel toward citizens.

The annual report of the Board, as well as several articles, provide
information as to the procedures, results, and effect of the Board. " In brief,
any individual (not necessarily the party who is personally aggrieved) may file
a complaint with the Advisory Board.” ™ The investigation of the complaint is
made by the police department itself.™™* Wnere there is sufficient evidence,
or where the individual specifically requests a hearing, such is held. In
practice, the Executive Director of the Board has acted as a screening device,
making a determination as to whether there is sufficlent justification for the
complaint.

As a result of the investigation, informal settlements are often
reached. A frequent basis for such settlement is the removal of the arrest

* wPirst Annual Report of the Police Review Board of the City of
Philadelphia," (September 15, 1959), p. 1.

“lmnlnupurtuhtubmiunodfw each of the four years of the
Board's operations, 1958-1962. See also, Robert J. Bray, Jr., "Police -- Phila-
delphia's Police Advisory Board -- A New Concept in Community Relations,™
Villanova Law Review, VII (Summer, 1962), pp. 656-673; Spencer Coxe, "Police
Kdvisory Doards The ihihdc

hia Story," Connecticut Bar Journal, XXV, No. 2
(e 1960 . wpe 130-155s Rath Mevorsd sod Beoer e Kretote WP st ot

Policing the Police," The Eum, July 19, 1962, pp. 39—&0. Several formal
papers have been prese on topie at the Police-Community Relations
Institutes, held since 1955, at the Kellogg Center, Michigan State University,
East Lansing, Michigan.

**% The Board, as of its latest annual report, was composed of eight
members; Professor Thorsten Sellin, Chairman of the Department of Sociology,
University of Pennsylvania, was chairman, and Clarence Pickett, a Nobel Peace
Prige winner, was vice-chairman. Three of the other members were attorneys.

As a result of a local political squabble, which involved the dismissal of the
executive secretary by Mayor Tate, Professor Sellin resigned, and was replaced
as chairman by Mr. Pickett, March, 1963.

Apparently this arrangement was not by design, but because the Board
has not had funds to do its own investigation; when established, the Board was
allocated no funds. In 1960, $4,000 was allocated, and in 1962, $5,000, all of
which was used for the salary of the Executive Director. Following a change in
Executive Director; March, 1963, the former one a lawyer and the new one a
minister, funds were allocated for his salary, a legal aid, and secretarial
assistance.
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record from the police files. Approximately ten per cent of the cases received
by the Board in its first three years of operation were resolved in this manner.

Where the evidence justifies proceeding further, and when an informal
settlement is nmot possible, a public hearing is held. About fifteen per cent of
the complaints have gone to a public hearing (L7 of the 312 cases in the four
years of operation). Of these cases, the complainant was sustained in twenty-
seven and the police officers in eighteen munuu-*

The crucial question in regard to the activities of the Board is its
effect upon the police force as a whole and the actions of individual officers.
The most militant opposition has been mounted by the Fraternal Order of Police
(FOP) whose committee on "Human Rights and Law Enforcement" writes, "Review
Boards undoubtedly can and do serve as a secret weapon of the Communist
Party. W% Afver noting the support of review boards by the American Civil
Liverties Union, the National Association for the Advancement of Colored People,
the Americans for Democratic Action, and the 1960 Democratic Convention, another
Fraternal Order publication stated,

Purposes and influences in most instances are of a nebulous nature.
However, when groups of national organizations band together, plan,
organize and finance the efforts of its members to form Police Review
Boards « . « the resulting confusion, unrest and demoralization of the
government and public can be identified as Communist goals.™**
A special bulletin on "Police Review Boards" from the FOP national secretary,
February 27, 1963, warns all members that "this hazard to the police profession
is still with us.®

The attitude of the officials of the Philadelphia Police Department
is in sharp contrast to that of the Fraternal Order. "The Review Board has not
in any way limited the efficiency, assertiveness, or determination of the

police to do their job. Our records show that the Board has not hurt the

unrt.lant.'" s

* Pourth Annual Report of the Police Advisory Board of the City of

!'hillds.ghil, y , Appendix A. Two cases were then as yet un-
T8s0 s

*¥ Police Review Boards: A Threat to Law Enforcement (Philadelphia,
Pennsylvania: Orand Lodge, Fraternal Order of Police, 1962), p. L. See alse,

Police Review Boards: Articles inions, Statistics (Philadelphia, Pa.:
Grard Lodge, Fraternal Order of EEJ.'I.{:H, R

-
Police Review Boards (Philadelphia, Pa.: Orand Lodge, Fraternal
Order of Pﬂl!ﬁ" I%!]’ P 5- g .

e
Interview by the author with Deputy Commissioner Howard Leary
April 17, 1963. )
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The director of the Community Relations Division of the Philadelphia
Police Department remarked, "If you have the powers that a police officer has,
you must be discrete in exercising that power. . . « Police action affects the
citizen, so he has the right to know about it-"* The most significant comment
is that of former Police Commissioner Thomas J. Gibbons. The Philadelphia Lodge
of the Fraternal Order of Police sought to enjoin the activities of the Review
Board. Commissioner Gibbons testified at the court hearing.

Questions  "Have you found that it /Police Review Board / has a good
or harmful effect on the morale of the police department?

Commissioner "Well, if you talk to some individual officer who has
Gibbons: appeared before the Board, then I guess the answer would
be that it has a harmful effect, but from my point of view
as Commissioner, I think the Board has not only aided me,
but has aided the police department."™*

Before a ruling was made upon the request of the FOP for a permanent
injunction restraining the activities of the Board, an agreement was reached
which permitted the Board to continue with modified rules of procedures and a
new name -- the Police Advisory Board, instead of the Police Review Board. This
change in name illustrates the nature of the agreement. In the future, the
Board was to "request," not "order," an investigation; policemen who were to
appear before the Board were to be notified by the Police Commissioner and not
by the Board directly; the Board was to provide copies of the complaint to the
policemen involved, or to his counsel.” " These changeas were generally designed
to restrain the Board's direct interference in the chain of command of the
police department and to emphasize its advisory function. Both before and
after this agreement, the ultimate power of the Board was to make a recommenda-
tion to the Police Commissioner -- it could not and cannot directly discipline
any member of the force.

Other Citizen Review Boards

In addition to the Philadelphia Police Advisory Board, there is one
other citizen board functioning, that in Rochester, New York. There have been,

*Interview by the author with Lt. Chester G. Gethers, April 18, 1963.
*pestimony of Thomas J. Gibbons, Police Commissioner, City of Phila-

delphia, C ves City of Philadelphia, No. 367, December 1959 Term, Court of
Common f'hu Eu. 2. - i .

*¥*Second Annual Report, The Police Advisory Board of the City of
Ph:l.lldﬂ.phi_l’_iﬁm;. ennsy . er 30, 1960, pp. 52
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in the past several years, two other boards established, but both now are
inoperative. A citizen board was established in Minneapolis, Minnesota, in
1959, which. held one meeting, where it drew up regulations, similar to those
in Philadelphia. Following that meeting, there have been mo further meetings
and "the work of the board was brought to a halt by an opinion that members of
the board had no legal status and might be subject to suits for libel."” A
board also exists in York, Penmsylvania. The City Council established a board,
whose members were to be appointed by the mayor. There then followed an elec-
tion, and the new mayor, who as a member of the Council had opposed the estab-
lishment of a board, has never appointed any wmembers. A council resolution,
sponsored by the mayor, to sbolish the board was defeated, 2-3, but as no mem-
bers have been appointed, the board has never functioned. ' In numerous other
cities efforts of one sort or another have been made to establish citiszen
boards, all with, as yet, no success.

The Rochester, N. Y. board, established by city council ordinance,
March 26, 1963, was the result of a long series of grievances against the police
of that city. The final act, involving the police break-up of a religious meet-
ing at a Muslim temple, led to a "sit-in" at the police station by members of
Rochester CORE (Congress on Racial Equality) and several local ministers. Among
the proposals to deal with rising community tension; was the establisiment of a
citizen board. Acrimonious debate took place within the community, in the news-
papers, and within the City Council; ultimately the Democratic majority sup-
ported the establishment of the tlnt'.wl:o:'c:'.--“".'IF

" Letter from M. 3. Waltson; Executive Secretary, Minneapolis Branch
American Civil Liberties Union, to Spencer Coxe, Executive Director, Greater
Philadelphia Branch American Civil Liberties Union (n.d.).

** Interview br the author with James Higgins, editor, York Gasette
and 1.1, May 10, 1963.

** Such efforts have been made in Detroit, Michigan; Los Angeles,
California; Providence, Rhode Island; Chicago, Illinois; Washington, D.C.j
St. Louis, Missouri; Imu City, Missouri; Golubn-. Uh:l.n; Cincinnati, Ohioj
Wilmington, Delaware; Baltimore, Maryland; Louisville, Kentucky; Denver, Colora-
do; Houston, Texas; Newark, New Jersey; and Toronto, Ontarioc. The lmi.l:ln
Civil Liberties Union, New York City, N.Y., has been a "clearing house" for
information on eitizen review boards.

For a full description of the course of events leading up to the
establishment of the Board, see the Rochester Democrat and Chronicle, February
2, 1963 through March 27, 1963.
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In general, the Rochester Police Advisory Board” follows the Phila-
delphia model. However, the Rochester Board was established by City Council
ordinance, while the Philadelphia board is a creature of the mayor. The
Rochester Board's jurisdiction is limlited to complaints of the ™use of exces-
sive or unnecessary force,® while the Philadelphia Board considers a broad
range of alleged police malfeasance. Most of the Rochester Board's activities
will take place in executive session, while the Philadelphia Board holds publie
hearings. In both cases, the police department is the primary organ of inves-
tigation, although both Boards may conduct independent inquiries; this is more
likely in Rochester where the Board 1s provided with staff in the ordinance
establishing it. Neither board may directly discipline a police officer; in
Philadelphia the Board's recommendations are directed to the mayor and then to
the police commissioner, while in Rochester they go to the City Manager and
then to the Commissioner of Public Safety and the Police Commissioner o

Other Procedures

We have now seen two alternate procedures for dealing with civilian
complaints against police officers -- the Boston model, and the Philadelphia
and Rochester citizen boards. Most large city police forces have some form of
review board; it usually resembles the Boston model, wherein the Chief may
sppoint (or there is a standing board) a board consisting of high department
officials to hear the evidence of the complaint and make recommendations to
him for disposition of the complaint. In some instances, the Hoard is not
exclusively composed of department officials, and way include an officer of
the same rank as the uuud.'“

A further refinement exists in New York City where a special
Civilian Complaint Review Board, composed of the Deputy Commissioner in Charge
of Community Relations and two other Deputy Commissioners appointed by the

* The Rochestér Board has nire members, and is chaired by Joseph
Gioia, & businessman. Membership is carefully balanced between Protestant,
Catholic and Jew, labor and Industry, Negro and white.

S8ee Appendix B for a detailed comparison of the hia and
. A Philadelp _

*** City of Philadelphia, Police Department Board of Inquiry. This is
the Department's own board. In hearings before it, both the policeman and the

complainant may be represented by council, the rules of evidence are in effect,
and the public and the press are admitted.
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Police Commissioner, hear civilian complaints of abuse of authority, or the use
of unnecessary force; all other civilian complaints go directly to the Chief
Inspector for p:-m-ui.np’

Recommendations

Although speaking in another context, the proposals made by Professor
Clark Byse for student dismissal procedures offer appropriate guidelines for our

mqﬂ.il'r o

I believe that when vital personal interests are at stake, the official

is to act should be fully informed concerning the factual bases of

proposed action; that the person whose interests are directly involved
is uniquely qualified to assist in the development and verification of the
needed data; and that when decision hinges upon controverted facts relating
to past events, the methods of a trial - principally notice of the charges,
confrontation, cross-examination, rebuttal testimony, and decision on the
record by an unbiased tribunal - will be a superior means for discovering
falsehood and correcting unwarranted interferences. I would also under-
gscore Mr. Justice Robert Jackson's admonition that 'due process of law is
not for the sole benefit of the accused. It is the best insurance against
those blunders which leave lasting steins on a system of justice which 1s
bound to occur in an ex parte consideration.'™™

Professor Byse's proposals, appended to by Justice Jackson, offer two important
lsssonst: first, the full panoply of trial procedure is the best guarantee of
ascertaining truth, and second, "due process of law" is of benefit not to the
accused alone but to ths entire society.

In seeking a procedure to handle citizen complaints, our purpose must
be twofold -- allowing the police to perform their necessary and proper func-
tion while at the same time protecting the rights of individual citizens and
soclety as a whole. The purpose of a complaint procedure should be neither to
harass the police nor to whitewash legitimate complaints.

Many persons, most notably police officials, have cited the variety
of avenues of redress available to an aggrieved citizen -- federal, civil and
criminal statutes,™ " state and local civil and criminal actions, complaint to

7 City of New York, Police Department, "Rules and Procedures of the
Civilian Complaint Review Board,"™ Chapter Z1.

** Clark Byse, "Procedure in Student Dismissal Proceedings: Law and
Policy," Journal of College Student Personnel, March, 1963, pp. 139, f.
i

United States Cods, title 42, sections 1981, 1983, 1984, 1985,
1986; and section 212, respectively.
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the police chief, complaint to the Federal Bureau of Investigation, complaint
to the district lt.turnlr.' Massachusetts Attorney CGeneral Edward W. Brooke
notes both the inadequacies of such remedies for the present problem and the
need for an additional procedure to protect the commnity's interest.
Civil remedies are designed to redress personal wrongs; they are not
adaptable for use beyond this purpose. Similarly, criminal action is
generally reserved for more serious aberrations of winimally acceptable
conduct . . o The public interest demands that police abuses be brought
to light as swiftly as possible, that impartial adjudications be made,
that whatever steps that may be appropriate to be taken to ¢arrect t
situation; and that the public be made aware that this is being done.

Whatever its werits -- and they may well be considerable -- a com-
plaint procedure which allows the police department itself, or any of its
agents, to sit in judgment on complaints of citizens will be perceived by
citiszens as inherently unfair. Previous experience with such procedures, as
well as their inherent frailty, will lead the public to be suspect of any find-
ings of a board so composed. Whether the charge is justified or not, the pub-
lic's reaction to a finding of innocence on the part of the policeman will be
met with scorn and suspicion.

The normal discipline of the department should be handled within the
department in a manner protective of the rights of the individual officer as
well as of the department. However, instances of citizen complaint -- especi-
ally of abuse of authority or misuse of force -~ require special handling.
Citizen perception of the inequity of a police-manned tribunal robs such a
board of a prime necessity -- the confidence of the community that complaints
will be thoroughly and equitably investigated and the called-for action taken.
In order to operate effectively in a democratic society, a police force must
have the support and confidence of the public, and any procedure which robs the
police of such confidence works to the detriment of the force and ultimately,
of the comunity itself. A practical, albeit not ideal, balance is struck
wherein the complaint is heard by an independent board with the final disposi-
tion of the case remaining in the hands of the Commissioner.” ~ In Philadelphia

* For a full discussion of these, see Justice, 1961 United States

Commissioner on Civil Rights Report, op. ecit., pp. EBZEg

*¥ Statement of Attorney General Edward W. Brooke, op. cite, p. 3.

¥¥% Many persons, including a majority of the members of the Philadelphia
m”?hlm.rd' favor the citizen board direct disciplinary authority.
While s be ideal, and a board with advisory capacity may be ham-strung
by the un s of the police to follow its recommendations, it seems that
considering political reality a board with advisory powers only is called fore
If, after consistent failure of the police to follow recommendations made by such

an independent advisory board, further control is necessary, a board with direct
dinnipﬁnlry power may be ulitd for. :
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and Rochester, the Advisory Board makes a finding, and if warranted, a recommen-
dation as to action to be taken vis-a-vis the particular officer(s). There is
then no unwarranted interference in the functioning of the department, nor 1s
there any deprivation of administrative prerogative from the Chief by the Board
in that the final disposition of the matter —- the diseiplining of the individual
officer(s) -- is in the hands of the Police Chief.

We must provide for the whole commnity the dual protection from crimi-
nal action as well as from 1llicit police action. A long stride toward this goal
is taken when citizens' complaints are aired before an impartial, independent

body, while ultimate departmental discipline remains in the hands of the comman-
der of the police farce.



IV. RECRUITMENT AND TRAINING OF POLICE OFFICERS

Recruitment

It is obvious that the type of recruit entering the department deter-
mines to a high degree the nature of that police department.
The ultimate factor in any study of police misconduct must be the
individual policeman. The manner of his selection and of his train-
ing are crucial factors. When a police department fails to screen
out the strongly prejudiced, the emotionally un!t-l.bla, or the unin-
telligent, it is inviting official misconduct .
In Boston, the selection process begins with a competitive Clvil
Service multiple-choice test. The content is drawn for the most part from a
102-page manual issued by the Division of Civil Service. It includes a dis-
cussion of various legal definitions, police procedures regarding arrests, the
duties and responsibilities of police officers, crimes relating to fires, and
first aid procedure.”” It has been stayed by top level officers that "Any
applicant who has not studied this manual thoroughly cannot hope to pass the
entrance examination. The officers estimated between 12 and 18 months as the
absolute minimum preparation time r&quirad-"m
In addition to this test, candidates must pass medical and physical
fitness tests. There follows an oral interview presently conducted by the
Police Commissioner and a background investigation made by the Civil Service.
On the basis of recommendations contained in the "Tamm Report" the department
also conducts an investigation of certified nandidnt-aa.*m
There are now in Massachusetts no minimal educational requirements,
nor is there a screening of persons psychologically unfit for police work.
Recognition of the need for psychological tests as part of police selection
procedures is pnuing.m A study of selection instruments being made for

¥ Justice, 1961 United States Commissioner on Civil Rights Report, vol.
Y, ope. ﬂitl-,' Pe Hh

** Division of Civil Service, Commonwealth of Massachusetts, A Manual
for the Inatruction of Applicants for Examinations for the Police Service, 1963.

% wramm Report," op. cit., pp. 76, f.
#MAR Tbid., pp. 79-8lL.

AR
See Address Inspector Robert R. J. Gallati, Police artment
of New York, Annual Conference, Internatio Association of ﬁ-ra of ﬁnlin:a,

ci

1958; A. C. nn%, Police Personnel ement (Springfield, Ohio: Charles C
Thomas, 1958 . Wilson, Police Pﬁn&, end ed. ?gprin.gﬂeld, Ohios Ghnrln
C. Thomas, 1957).

26
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the New York City Police, offers considerable hope that new, more effective
testing devices will soon be available. However, there are presently adequate
tools with which to begin a testing program; several police departments, includ-
ing Los Angeles and Philadelphia, require that recruits pass a psychological
test. Tha "Tamm Report" proposes use of a written personality inventory pro-
file "to alért the examiner to serious personality deviationms, " and a psychia-
tric interview "immediately prior to certification. A decision by the psychia-
trist that the applicant is maladapted to police work should constitute grounds
for di:qulli.ﬂution."“
It would appear that a good part of the recruitment and selection

* P
problem centers around the role of the Civil Service Division.

Not only does the Director /[ of Civil Service 7 have the examining

responsibility but he also establishes the standards for puaou

applying for positions. In addition to these sweeping powers, the

law has gone still further by granting the Director amthority to

actually approve or disapprove specification of the position pro-

posed by the appointing anthority -- in the LSage of the Boston
Police Department, the Police Commissioner.

"Siate-administered civil service control, as exemplified in Massa-
chusetts, has yielded the least desirable results in terms of personnel selec-
tion, promotion, and discipline." " Further, "part of the disciplinary
problem can be attributed to the selection program of recruitment of the
organization. In 1948 Bruce Smith stated that the Boston recruitment program
resembled a dragnet more than a screening prueuua'“m“ 0f the twenty
cases appearing before the Police Trial Board in 1960, twelve of the officers
had arrests prior to their entering the force for drunkenness, malicious
destruction of property, assault and battery, and various traffic violations

including speeding, "hit and run" and driving without a license. O

* Leo R. Eilbert, "Research on Selection and Training for Police Re-

cruitst Summary of Developmental Work," American Institute for Research, Pitts-
burgh, Pennsylvania, 1962.

** "Tamm Report," op. cit., p. 78.
- Ibid., p. a7.
TR Ibdd., pp. 69-88, 135-1h1.
WARNE Ivid., p. 75.

RREE® Bruce Smith, Police ms in the United States, 2nd rev. ed.
(New York: Harper and Brothers, Js Pe 128.

FIHUNRR wPamm Report,” op. cit., p. 139.
Ihi.d-. PP- 139’ fs
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While it is beyond the scope of this report to make recommendations regarding
the precise role of the Civil Service Division in the recruitment and gelec-
tion of police officers, its control of this process is subject to serious
question. Failure to promulgate regulations as to minimal educational require-
ments, near exclusive reliance upon a single written examination, lack of
psychological screening tests, fallure to disqualify applicants with serious
eriminal records, all indicate that candidates ill-qualified for police work
are permitted to enter, and indeed in some cases forced upon the department.
Further, the granting of veteran's preference to those persons with mental
disability” seriously endangers both the department and the public.

The nature of police service imposes unusual demands upon the individual

policeman; he must consequently excel in intellectual, emotional

ethical, and physical qualities if he is to be successful. . . »

In order to meet this standard, a number of important changes must be
made in the selection procedures for the Boston Police Department. In some
cases these can be done within the department, while in other instances changes
in Civil Service regulations or state law will be required; in either case, if
we are to have the possibility of a first-rate police force, these must be
dons .

In order to allow for a longer perlod of expected service and to
protect the department from society's rejects, the minimum age should be
lowered to 21 and the maximum to 29; at present they are 22 and 35,

To provide for minimal intellectual standards, a high-school diploma
should be required of all applicants.

To assure better measurement of candidates, the present written
examination should be replaced by a battery of tests, as proposed in the "Tamm
Report """

To protect both the members of the force and the public, psychiatric

tests and interviews conducted by professionally trained persons ought to be
used, and all questions resolved in the department's favor.

* There 1s no statutory limit on the maximum percentage of such
dis;hility. The minimum for (veteran's) preference is 10 per cemt." Ibide,
Fl ﬂ-

- O. W. Wilson, "Toward a Better Merit System,"™ Annals of the Ameri-
can Academy of Political and Social Seience, Vol. 291 (January, I9SL), p. BT.

¥ Ibid., p. 86.
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Training of Police Officers

Training programs fall into two categories: those teaching methods
of detection and crime sontrol, and those dealing with human relations. There
is more then a casual relation between the two, for "a policeman trained in
orime detection and proof may have less motivation for brutality than his less
sophisticated counterpart."” As J. Edgar Hoover has said, "the ill-trained
officer might think /“that 7 . . . a severe beating will force a confession.
But the trained officer, schooled in the latest techniques of crime detection,
will think otherwise. . """

Selection and training of police officers, of course, share a common
goal. Attempts at improving selection and training programs are predicated
upon the belief that such improvements can promote effective police perfor-
mance. Selection contributes by screening out those individuals whose personal
characteristics impede good job performance, and training contributes by offer-
ing the recruit knowledge and skills required for adeptly handling the varlety
of situations police officers are likely to ancunntar-m Of course, other
factors besides selection and training influence police behavior; to mention
but two, organization and supervision are crucial. .

The police teoday, more than any other instrument of urban government,
have a direct, on-going relationship with the citizenry. It is in its dealings
with citizens that the force will ultimately be judged. As the Chief of Police
of St. Louis has noted, the policeman must understand why "an officer who uses
derogatory terms undercuts his own work and the entire force by convincing the
offender -- and everyone in earshot ~- that an arrest is based on prejudice and
not on a breach of the law." " Human relations training is not a frill, but
goes to the very heart of police work.

There have been, in general, two distinct approaches to police train-
ing, one conveniently called the "Lohman" approach; and the other the "Allpert®
approach. Dr. Lohman, who was Chairman of the Division of Correction of the

*
Justice, 1961 Report of the United States Commission on Civil Rights,
op« cite, ppe 85, f.

- rbiﬂ-, Pe 86.

*** Eilbert, loc. cite
Curtis Brostron, "Let's Draw the Line," A paper presented at the
Institute on Police-Community Relations, 1961 (Michigan State University, Bast
Lansing, Michigan).
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State of Illinois and Lecturer in Sociology at the University of Chicago, has
stressed the "professional attitude" of the police.’ His approach is basically
sociological, growing out of theories that see human behavior as dependent upon
the official role of the person and the group within which he finds himself at
the time. A professional attitude is sought, "relying on the hierarchical power
structure typical of police and military nrgnnintinnu.l“ Policemen are trained
to see that their role in soclety requires them to behave in a fair, impartial
fashion toward all groups. "Impartial conduct is demanded and cbtained from the
police officer first as a matter of discipline and secondly as a matter of pro-
fessional pridn.'m

Allport, Professor of Sociology, Harvard University, bases his
approach upon theories and practices which are basically psychological and
psychiatric in motivatione Through the process of group discussion, an
attempt is made not only to change opinion, and hopefully attitude, but also,
to bring about group acceptance and reinforcement of any changes in behavior.
A winimum of emphasis is plaped upon the informational aspects of race relations,
and a maximum of emphasis on what is almost a group therapeutic technique.

In fact, most training programs now are an amalgam of these two baslc
approaches.” ' In many instances, this combination appears to be unplanned,
as a plece of one is combined with a piece of the other. Both the need for
professionalization and efforts to change behavior and attitude, through such
techniques as role-playing, are indiscriminately combined. The training pro-
gram developed for the City of Philadelphia is an example of such a combina-

tion.

b

' See, for example, Joseph D. Lohman, The Police and Minority Groups
(Chicago, Illinoist Chicago Park District, 1947)%

** Bernard Weisberg, "Racial Violence and Civil Rights Law Enforcement,®
The University of Chicago Law Review, Vol. 18, No. | (Summer, 1961), pp. 778, f.

¥¥ Ivid., p. 779
R

See, for example, Gordon W. Allport, "A Tentative and Partial Manunal
for Police Trai on the Subject of Police and Minority Oroups,” 194} (mimeo-
graphed) «
B
See Appendix C, for a survey of police training programs.
a2t
Arthur I. Seigel, Philip Federman, Douglas G. Schultz, Conference
Leader's Materials for Professional Police-Human Relations Training »
Pennsylvania, Applied Psychological Services, 1961)..
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Although Boston, participating in the work of Dr. Allport, was in
the forefront of police human relations training in the 1940's, it now lags
far behind. Except for revolver practice training, there has been no in-service
training program. The recruit program is held in inadequate facilities for a
period of eight weeks, including 260 hours of trnininq:-.

The methods of instruction presently practiced are decidedly limited in
scope and presentation. Lessons are offered in a formal fashion with
many lengthy lectures. There has been no use wade of modern teaching
methods such as, teaching machines or role-playing techniques, and there
is little recruit participation in any part of the program. No plans
have R:un made to raise the professional level of the training school.

In discussing the content of the program, the "Tamm Report" notes, "The present
lesson plans on file at the Boston Academy are somewhat archaic in their phrase-
ology and their content gives additional evidence of their o‘bsola:uanna*'m
As one high police officer has noted, "Considering the lack of admission stan-
darde and the low level of training offered them, the Boston policeman has
turned out surprisingly welll" An indictment with faint praise!l

The "Tamm Report" proposes major changes in police training, and
includee a stock model recruit training program outline for a L55 hour course,
including 36 hours in "Social Science."

Describing hér experience ifi“teaching Philadelphia policemen, Dr.
Charlotte Epstein notes,

above all, probably the best teaching aid was the calculated inform-
ality of the sessions, tne complete absence of censure for any expres-
sion, opinion, or attitude and the mutual understanding that the primary
interest of the men in taking t se was to develop more efficient
methods of operation on the job.

R

i "Tamm Report, " op. cit., pp. 123, f.
** Ibide, pe 12l

o Ibid-, Pe 1254-

Ibid-, p. 127-

__IEi_dl’ pp . 3‘?3"‘3‘3?'
SR

Charlctte Epstein, "Problem Areas in Intergroup Relations Educa-
tion for Police Officers," The Police Journal, March, 1959, p. 2i. See also,
Charlotte Epstein, Intergroup Relations for Police Officers (Baltimore, Mary-
land: The Williams ns Company, .

A
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While she uses the role-playing techniques typical of the Allport approach,
Dr. Epstein here emphasizes the importance of job efficiency as the purpose of
human relations training, more in the fashion of Lohman.™ Knowledge of the
changing nature of the community, its inereasingly heterogeneous population,
would serve the police well. Of course, civil rights law, local, state and
federal, is basic. Most important, however, is training in the manner of
handling citizens. The difference between a gruff, aggressive approach, and a
polite but firm manner is sufficiently self-evident as not to require comment.

One point of concern is, who would teach such a program. While there
is mwerit to having a pelice officer do it ~- he ™understands" the problems the
men face, they accept him; he is not an outside "do-gooder" -- a strong case
can be made for a "ecivilian" teacher. As Dr. Epstein has said, "the outside
person teaches not police work as such, but his specialty, human ﬂlntiuna."“
This approach was affirmed by Philadelphia's Deputy Commissioner, who said that
police officers would not likely have sufficient background or training to
teach such a complex subject, and further, even if they did, "They would be
svayed to identify with the police officers and thus lose the advantage of the
training.” = On the local scene, in Brookline, training courses have been
conducted by sociologists and psycholeogists, under the guldance of the Brook-
line Mental Healih Center.

Dr. Shephard Ginandes, Court Psychiatrist at the Roxbury District
Court, has described the course conducted for the Brookline Police Department,
starting with how to handle emotionally disturbed people, leading to a better
understanding of underlying psychological and socilologlcal factors, and coming
to a better understanding of one's own emotional uimltiou.““ While this
short course was valuable, Dr. Ginandes noted, it oniy allowed for a brief
introduction of many complex issuesj further, it was on a voluntary basis so
that all of the town's police officers were not involved. Group discussion
sessions to ald a person in performing his job have been used successfully not
only for police officers but also for other professions whose members work

™
See po 51, supra.
** Interview with the aathor, April 16, 1963.
¥ Interview by the author with Howard leary, April 17, 1963.

Statement of Dr. Shephard Oinandes, Massachusetts Advisory Committee

tnsghe United States Civil Rights Commissioner, Boston, Massachusetts, May 2k,
1963.
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under stress -- teachers and social workers. ©Such sessions should be an impor-
tant part of a regular recruit training program, and would also be useful as an
on-going program for in-service training.

A program for Boston in human relations should have as a minimum
approximately forty hours for all recruits. Professionally-trained persons
should conduct it. The main teaching techniques which have proved succesaful
elsewhere, the case method of instruction and role-playing, should be employed.
While demographic, sociological and legal information is impertant, the main
thrust of the program should be to train the officers to be better able to deal
with the on-going relationships with citizens of all racial and social back-
grounds.

Such a program will ultimately fail, despite expert teachers and well-
prepared materials, unless it has the full and continuing support of the top
officers of the department, and unless it is abundantly clear that the procedures
taught in the program are not to be learned and forgotten but are the standard
operating procedures of the department in the field. This means proper super-
vision of the officer and quick, firm discipline for those who act otherwise.



V. LEGAL REMEDIES

The consequences of unlawful police activity have been touched upon.
Both illegal activities by the police, and actions which are legal but seriously
infringe upon citizens' rights, destroy the necessary cooperation between citi-
zen and police.
The fact is, in metropolitan areas particularly, that many thousands
of arrests without a warrant are made yearly,* which cannot be justi-
fied upon the legal grounds given. The fact that in all but a few of

such cases, no public outery is raised may be attributed to a number
of factors:

1) The ignorance of the affected members of the public as to their
rights -- the law -- and the corresponding duties of the police --
in thil area.

2) The inability in any case of those arrested to vindicate their
rights.

3) The economic and social condition of those arrested.
i) The possible public need for a period of temporary detention for
investigation on suspicion only.**
The first step is to make the public aware of their rights. While the hare-
dened criminal is well aware of his rights, the average citizen, unaccustomed
to contact with the police, needs this information. The pamphlet prepared by
the Attorney Ceneral's office. is a good one, but its availability at the
crucial moment is rare. Each person as he is booked by the police, could be
given this or a similar pamphlet. This method of distribution, in addition
to the present broad-scale circulation, would help citizens to understand their
rights, and the duties of police officers.
It is a fundamental presumption of an open society, embodied in the
Fourth Amendment, "that ordinary citizens are free to go about their business
unmolested by the police, in the absence of probable cause to believe that
someone is committing, or trying to commit, a vioclation of the 1“.'“* Two

" In Boston the most recent figures (1961) show that excluding drunk-
enness there were 6,717 arrests without a warrant. Fifty-sixth Annual Report of
the Police Commissioner, op. cit., Table XI.

** Edwund F. DeVine, Prosecuting Attorney, Washtenaw County, Michigan,
"From Arrest to Sentence," A paper presented at the Police-Community Relations
Institute, 1958 (Michigan State University, East Lansing, Michigan).

*** Berlin, op. cit., p. 3

3k
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factors -- one & law and the other present police procedure -- run athwart of
this intrinsic fact of an open community; these are the "abroad-in-the-nighttime"
law and the practice of arrest on suspicion. While recognizing the legitimate
powers of the police to investigate suspicious behavior, and indeed because of
this faith in legitimacy, we believe that a statute such as the "abroad-in-the-
nighttime® statute, which gives the police the power to stop, and detain against
his will, a citizen who has committed no crime, is improper.

The most extensive recent study of arrest on suspicion, or arrest for
investigation, was conducted in Washington, D.C. by a committee of three lawyers
for a sixteen-month period. They found that arrests on suspicion rather than on
probable cause did not require police to take prisoners before a judge; that no
clear scandards governed such arrests; and that many persons were detained for
extended periods of time without permission to notify family or ltt.ofrmy.* While
no such extensive inquiry has been made here, the 1,260 arrests on suspicion
made in 1961 by the Boston Police Department, cannot be reconciled with the
Fourth Amendwent, which sanctions arrest only for "probable cause." "The prac-
tice of holding on suspicion seems a clear declaration that, at the time of
detention, the enforcement officers could not produce sufficient evidence of
probable cause to support the issuance of an arrest w:r:en;:*-:~l.n'c..""M_‘k Boston should,
as has Lawrence and other cities, shun what is both a bad police practice and a
violation of citizens' rights and give up the practice of holding someone on
suspicion of f-lnny.m

Present fingerprinting and photographing practices are most undesir-
able when used in regard to persons detained and never subsequently held for
trial, or persons booked on suspicion, or especially persons falsely arrested.
As has occurred in Philadelphia through the cooperation between the Police
Advisory Board and the Police Department, some procedures for c¢clearing the
#files"™ of the prints of such persons should be loocked into and established.
Even though the prints remain on file with the State Police and the Federal
Burean of Investigation, a citizen would receive an important measure of

= ort and Recommendations of the Commissioners' Committee on
Police Arrests for Investigation (District of Columbia, July, 1962).

e Berlin, ﬂ- ‘C&!. Pe -

i The Ford Foundation has recently announced a five-year study to
be conducted by the American Law Institute, to examine the question of a
eriminal suspect's rights immediately after his arrest.
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satisfaction when he is assured that the local prints are destroyed.

Under Massachusetts law, the police are required to advise an arrested
person of his right within an hour to use a telephone, at his own expense. As
former Assistant Attorney General Berlin has pointed out; "access to a telephone
may in effect be the difference to acceas to counsel or not -- i.e., the differ-
ence between the Sixth Amendment as a myth or as a rnlit;r." This is to say
nothing of the personal matter of being able to inform one's family or friends
of the detention.

Despite the telephone statute, there are a number of pitfalls. First,
as the statute refers to the right of persons who are formally booked, for those
individuals who are held under suspicion there is no basis for establishing the
time for the commencement of the right. Of far greater consequence is the lack
of any enforcement procedures in the statute. The Boston Police Department has
recently indicated that they are establishing a new procedure by which the
booking officer will present each prisoner with a standard form on which he
indicates his desire in writing to make a phone call, or explicitly waives that
right. "This new Boston practice is a commendable reform, but even so unless
some mode of enforecing is added to the present telephone statute, such as
exclusion of admissions obtained during the period of wrongful denial, the law
will remain largely prunt.nry.-“

Perhaps the most serious of the current police official procedures
in regard to persons in their custody, is the "practice of releasing certain
detained persons not held for formal charges on condition that they execute a
written waiver of their right to sue the officers civilly for false arrest.n
There have been claims that the police use coercion to obtain the signature of
the prisoner on such a rulnm-m Even were this not so,' we must recognize
that "most persons under the dread and tension and misery of detention will
execute anything to obtain a release.” % The fundamental dubiousness of this
whole procedure is indicated in the Police Department's manual.

* Berlin, op. cite, pe 6.
R 2 M-
H*M., ppe 6, f.
¥ See Appendix A, Case 9.
S

Bﬂ'nﬂ, Op. _ﬂ_i_t.l, Pl?l
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While it is true that a release given by a priscner . » . will serve

to exonerate the police from responsibility, it must be remembered

that this release in and of itself is always subject to judicial

review on the complaint of the person giving the release. He may

claim that the release was given under duress or that he did not

understand the agreement. Even though a release is properly given,

the only way the police can be sure that they will not be answerable

for an abuse of authority is to present the facts to a maglstrate at

the earliest possible moment.*
Within this statement of the police we can see the germ of a new procedure. As
it is recognized that the mere signing of a "release form" does not in and of
itself absolve the officer of responsibility for his actions, why continue with
it, since it carries with it at least an implied threat of coercion.

For if the police have confidence in their own capacity and integrity,

they should be able to stand up to the threat of civil action, especi-

ally in view of the fact that their municipalities will conduct their

defense for them. After all, an arrest is presumably lawful even if
the accased is later found innocent.**

The question of the role of the municipality leads into the final
legal nvte. That is, what responsibility should the municipality have to pay
judgments made against a police officer? In the "Amons" uua,m where some
four years after a judgment was entered in favor of Mr. and Mrs. Amons, the
two police officers involved have not paid one cent, nor has the city, which
may accept responsibility for the payment. In almost every state, including
Massachusetts, the 17th century concept of "sovereign immunity" means that
"governments cannot be sued without their consent for the wrongful acts of their
agents or umplmaa."*'“ In Florida, the State Supreme Court has repudiated
the concept's application to law nrricars,m“ and the Supreme Court of I1li-
nois abrogated the doctrine of sovereign immunity and held a school district

liable for the negligence of a school-bus driver. While in these two

* wArrests in Suspicion of Felony," Police Department Manual, City
of Boston, p. 22%9.

o Bﬂ'lll.'.l.lg E- ﬁl’ Pe Te

- Appendix A, Case 2.

Justice, 1961 United States Commission on Civil Rights Report,

m- Fﬂ." pi ul.

Hargrove v. Town of Cocoa Beach, 96 So. 2d 130 (Fla. 1957).

-

(111. 1959).

Molitor v. Kaneland Community Unit District No. 302, 163 N.E. 2d 89
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states the doctrine has been limited by judicial decision, only New York has
given its consent by statute to be sued according to the same rules that apply
to private employers.

When New York policemen use unnecessary violence in the performance

of their duties, therefore, injured parties may bring a civil suit

for damages against the State or municipality as well as against its

employee, the officer. The statute makes the governmental employee

liable for the wrongful acts of its agents -- the policemen. . . .*
A similar ordinance in Massachusetts would have made the Amons case end justly,
that is by allowing a person duly awarded a judgment by the court to collect 1t.
Purther, it would place ultimate responsibility for police wrongdoing not with
the individual officer, but with the state or municipality where it belongs.

*
Justice, 1961 Report of the United States Commissioner on Civil
Rights R_epﬂrf, 10C. Cits




VI. CONGLUSION

The purpose of this survey has been to examine the existence of police
malfeasance in our commnity and to offer various suggestions for remedlal ac-
tion. It may be well once again to note the importance of police-community
confidence and respect as the indispensible prerequisite to the maintenance of
law and order in a democratic soclety. It is in this light that the foregoing
recommendations, here summarized, have been made. Their prompt adoption will
gerve to call a halt to rapidly increasing disrespect for police officers and
to bulld effective cooperation between the citizen and the police.

To treat complaints equitably and to create an atmosphere conducive
to the respect and cooperation from the public so necessary for effective police
work, a citizen advisory board to handle all complaints of police malfeasance by
citizens should be established immediately, by the mayor or by city couneil
ordinance.

To protect the public and allow for a highwlevel of police performance,
recruitment and selection procedures should be revised so as to provide minimum
educational standards of a high«school diploma, to replace the present single
multiple-cholce examination with a battery of tests, and to include psychiatric
screening of recruits, as well as for all members of the department.

To better prepare our police officers, a comprehensive training pro-
gram in human relations, taught by a ecivilian expert using modern training
techniques, should be instituted as an integral part of all recruit training.

A similar program, of at least a week's duration, should be established for all
present officers.

To place police action within the framework of law and justice, pro-
cedures which unduly and improperly limit citizens' rights, such as the "abroad-
in-the-nighttime" law, arrests on suspicion, and the use of the "release form"
should be stopped. The right of citizens to an effective Sixth Amendment pro-
tection should be assured by an enforcement clause to our present telephone
statute. Assurance of just settlement of complaints would be achieved by the
Commonwealth's walver of its sovereign immunity from suit.
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