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Foreword

The United States Commission on Civil Rights was created by the Civil
Rights Act of 1957 as a bipartisan agency to study civil rights problems
and report to the President and Congress. Originally created for a 2-
year term, it issued its first comprehensive report on September 8, 1959.

On September 14, 1959, Congress extended the Commission’s life
for another 2 years. This is the fourth of five volumes of the Commis-
sion’s second statutory report.

Briefly stated, the Commission’s function is to advise the President
and Congress on conditions that may deprive American citizens of equal
treatment under the law because of their color, race, religion, or national
origin. The Commission has no power to enforce laws or correct any
individual wrong. Basically, its task is to collect, study, and appraise
information relating to civil rights throughout the country, and to make
appropriate recommendations to the President and Congress for cor-
rective action. The Supreme Court has described the Commission’s
statutory duties in this way:

. its function is purely investigative and factfinding. It does
not adjudicate. It does not hold trials or determine anyone’s civil
or criminal liability. It does not issue orders. Nor does it indict,
punish, or impose any legal sanctions. It does not make determina-
tions depriving anyone of his life, liberty, or property. In short,
the Commission does not and cannot take any affirmative action
which will affect an individual’s legal rights. The only purpose of
its existence is to find facts which may subsequently be used as the
basis for legislative or executive action.

Specifically, the Civil Rights Act of 1957, as amended, directs the
Commission to:

® Investigate formal allegations that citizens are being deprived of their
right to vote and have that vote counted by reason of their color, race,
religion, or national origin;

® Study and collect information concerning legal developments which
constitute a denial of equal protection of the laws under the Constitution;
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® Appraise the laws and policies of the Federal Government with re-
spect to equal protection of the laws under the Constitution;

® Prepare and submit interim reports to the President and the Congress
and a final and comprehensive report of its activities, findings, and rec-
ommendations by September g, 1961.

The Commission’s 1959 Report included 14 specific recommenda-
tions for executive or legislative action in the field of civil rights. On
January 13, 1961, an interim report, Equal Protection of the Laws in
Public Higher Education, containing three additional recommendations
for executive or legislative action, was presented for the consideration
of the new President and Congress. This was a broad study of the
problems of segregation in higher education.

The material on which the Commission’s reports are based has been
obtained in various ways. In addition to its own hearings, conferences,
investigations, surveys and related research, the Commission has had the
cooperation of numerous Federal, State, and local agencies. Private
organizations have also been of immeasurable assistance. Another
source of information has been the State Advisory Committees which,
under the Civil Rights Act of 1957, the Commission has established in
all 5o States. In creating these committees, the Commission recognized
the great value of local opinion and advice. About 360 citizens are now
serving as committee members without compensation. _

The first statutory duty of the Commission indicates its major field of
study—discrimination with regard to voting. Pursuant to its statutory
obligations, the Commission has undertaken field investigations of formal
allegations of discrimination at the polls. In addition, the Commission
held public hearings on this subject in New Orleans on September 27
and 28, 1960, and May 5 and 6, 1961.

The Commission’s second statutory duty is to “study and collect in-
formation concerning legal developments constituting a denial of equal
protection of the laws under the Constitution.” This takes in studies
of Federal, State, and local action or inaction which the courts may be
expected to treat as denials of equal protection. Since the constitutional
right to equal protection is not limited to groups identified by color,
race, religion, or national origin, the jurisdiction of the Commission is
not strictly limited to discrimination on these four grounds. However,
the overriding concern of Congress with such discrimination (expressed
in congressional debates and in the first subsection of the statute) has
underscored the need for concentrated study in this area.
~ Cases of action or inaction discussed in this report constitute “legal
developments” as well as denials of equal protection. Such cases may
have been evidenced by statutes, ordinances, regulations, judicial de-
cisions, acts of administrative bodies, or of officials acting under color
of law. They may also have been expressed in the discriminatory
application of nondiscriminatory statutes, ordinances or regulations.
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Inaction of government officials having a duty to act may have been
indicated, for example, by the failure of an officer to comply with a
court order or the regulation of a governmental body authorized to
direct his activities.

In discharging its third statutory duty to “‘appraise the laws and
policies of the Federal Government with respect to equal protection of
the laws under the Constitution,” the Commission evaluates the effec-
tiveness of measures which by their terms or in their application either
aid or hinder “equal protection” by Federal, State, or local govern-
ment. Absence of Federal laws and policies that might prevent dis-
crimination where it exists falls in this area. In appraising laws and
policies, the Commission has considered the reasons for their adoption
as well as their effectiveness in providing or denying equal protection.

The 1959 Report embraced discrimination in public education and
housing as well as at the polls. When the Commission’s term was
extended in 1959, it continued its studies in these areas and added
two major fields of inquiry: Government-connected employment and
the administration of justice. A preliminary study looked into the civil
rights problems of Indians.

In the public education field, the problems of transition from segre-
gation to desegregation continued to command attention. To collect
facts and opinion in this area, the Commission’s Second Annual Con-
ference on Problems of Schools in Transition was held March 21 and
22, 1960, at Gatlinburg, Tenn. A third annual conference on the same
subject was held February 25 and 26, 1961, at Williamsburg, Va.

To supplement its information on housing, education, employment,
and administration of justice the Commission conducted public hearings
covering all of these subjects in California and Michigan. On January
25 and 26, 1960, such a hearing was held at Los Angeles; and on
January 24 and 28, 1960, in San Francisco. A Detroit hearing took
place on December 14 and 15, 1960.

Commission membership

Upon the extension of the Commission’s life in 1959, and at the request
of President Eisenhower, five of the Commissioners consented to remain
in office: John A. Hannah, Chairman, president of Michigan State
University; Robert G. Storey, Vice Chairman, head of Southwestern
Legal Center and former dean of Southern Methodist University Law
School; Doyle E. Carlton, former Governor of Florida; Rev. Theodore
M. Hesburgh, C.S.C., president of the University of Notre Dame; and
George M. Johnson, professor of law and former dean of Howard
University School of Law.

John S. Battle, former Governor of Virginia, resigned. To replace
him the President nominated Robert S. Rankin, chairman of the depart-
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ment of political science, Duke University. This nomination was con-
firmed by the Senate on July 2, 1960.

On March 16, 1961, President Kennedy accepted the resignations of
Doyle E. Carlton and George M. Johnson. A few weeks later he nomi-
nated Erwin N. Griswold, dean of Harvard University Law -School
and Spottswood W. Robinson III, dean of the Howard University
School of Law, to fill the two vacancies. The Senate confirmed these
nominations on July 27, 1961.

Gordon M. Tiffany, Staff Director for the Commission from its
inception, resigned on January 1, 1961. To replace him, President
Eisenhower appointed Berl I. Bernhard to be Acting Staff Director on
January 7, 1961. He had been Deputy Staff Director since September
25, 1959. On March 15, 1961, President Kennedy nominated him as
Staff Director. The Senate confirmed his nomination on July 27, 1961.
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rervi. HOUSING
1. Introduction

In 1959 the Commission found that ‘“housing . . . seems to be the
one commodity in the American market that is not freely available on
equal terms to everyone who can afford to pay.”* Today, 2 years
later, the situation is not noticeably better.

Throughout the country large groups of American citizens—mainly
Negroes, but other minorities too—are denied an equal opportunity to
choose where they will live. Much of the housing market is closed ta
them for reasons unrelated to their personal worth or ability to pay.
New housing, by and large, is available only to whites. And in the
restricted market that is open to them, Negroes generally must pay
more for equivalent housing than do the favored majority. “The dollar
in a dark hand” does not “have the same purchasing power as a dollar
in a white hand.” 2

As a consequence there is an ever-increasing concentration of non-
whites in racial ghettos, largely in the decaying centers of our cities—
while a “white noose” * of new suburban housing grows up around
them. This racial pattern intensifies the critical problems of our cities:
slums whose growth is abetted by the racial ghetto; loss of tax revenue
and community leadership through flight to the suburbs of those finan-
cially (and racially) able to leave—all this in the face of growing city
needs for transportation, welfare, and municipal services.*

These problems are not limited to any one region of the country.
They are nationwide and their implications are manifold. Attorney
General Mosk of California told this Commission: “It is most appro-
priate in our concern with these [civil rights] problems to concentrate on
housing, for here we have . . . what in most instances outside of the
South is the root of the evil.” ®* Commissioner Hesburgh outlined the
difficulty in these terms: ¢

I think this is the condition that we face . . . —the central city
throughout the United States in all of our large metropolitan areas
is a rundown, dismal, most depressed and antiquated part of our



city . . . completely backward in all its facilities, and these in-
clude the homes, the schools, the recreational facilities. . . . Itis
not just a question of houses and bricks and mortar and businesses
and loans and all the rest. It is a problem of people, and unless we
can find some answers to this problem on all levels we are in real
trouble as a Nation. . . .

Just as the problem of housing inequalities must be considered in
deeper terms than blueprints and mortgages, so its effects cannot be
understood merely in terms of statistical tables. It is a problem of people
and its effects on the human spirit cannot so readily be calculated.

As the Commission noted in 1959: “Some of the effects of the housing
inequalities of minorities can be seen with the eye, some can be shown
by statistics, some can only be measured in the mind and heart.”

THE NATURE OF HOUSING DISCRIMINATION

A number of forces combine to prevent equality of opportunity in hous-
ing. They begin with the prejudice of private persons, but they involve
large segments of the organized business world. In addition, Govern-
ment on all levels bears a measure of responsibility—for it supports and
indeed to a great extent it created the machinery through which housing
discrimination operates.

The most obvious aspect of the problem involves the owner of a
house who, from his own prejudice or by reason of outside pressure,
refuses to sell or rent to members of particular minority groups. Fre-
quently, such prejudice finds expression in restrictive covenants. These,
the Supreme Court has held, are not judicially enforceable,® but, being
private arrangements, they are not constitutionally invalid. Their use
is still widespread. In buying a home in the Nation’s capital in Feb-
ruary of 1961, Secretary of State Dean Rusk encountered and refused to
sign a restrictive covenant barring occupancy of Spring Valley homes
“by Negroes or ‘any person of the Semitic race, blood or origin,’ in-
cluding ‘Jews, Hebrews, Persians, and Syrians.” ” ®

Property owners’ prejudices are reflected, magnified, and sometimes
even induced by real estate brokers, through whom most housing
changes hands. Organized brokers have, with few exceptions, fol-
lowed the principle that only a “homogeneous” neighborhood assures
economic soundness.® Their views in some cases are so vigorously
expressed as to discourage property owners who would otherwise be
concerned only with the color of a purchaser’s money, and not with
that of his skin® Moreover, these views sometimes find elaborately
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systematic expression, as in the well-publicized program in Grosse
Pointe, Mich. There, discrimination covered the full ambit of “race,
color, religion, and national origin,” and it was practiced with mathe-
matical exactitude. Two groups, the Grosse Pointe Brokers Associa-
tion and the Grosse Pointe Property Owners Association had established
and maintained a screening system to winnow out would-be pur-
chasers who were considered ‘“undesirable.” As Michigan Corp. and
Security Commissioner Lawrence Gubow put it to the Commission: **

A passing grade was 50 points. However, those of Polish descent
had to score 55 points; southern Europeans, including those of
Italian, Greek, Spanish, or Lebanese origin had to score 65 points,
and those of the Jewish faith had to score 85 points. Negroes and
orientals were excluded entirely.

Similar exclusions are accomplished in other communities, though usually
with less refinement than in Grosse Pointe.*

The financial community, upon which mortgage financing—and
hence the bulk of home purchasing and home building—depends, also
acts to a large extent on the premise that only a homogeneous neighbor-
hood can offer an economically sound investment. For this reason,
plus the fear of offending their other clients, many mortgage-lending
institutions refuse to provide home financing for houses in a “mixed”
neighborhood.* The persistent stereotypes of certain minority groups
as poor credit risks also block the flow of credit, although these stereo-
types have often been proved unjustified.*®

Finally, private builders often adopt what they believe are the views
of those to whom they expect to sell and of the banks upon whose credit
their own operations depend.’®* In short, as the Commission on Race
and Housing has concluded, “it is the real estate brokers, builders, and
mortgage finance institutions, which translate prejudice into discrim-
inatory action.” ¥ Thus, at every level of the private housing market
members of minority groups meet mutually reinforcing and often un-
breakable barriers of rejection.

This discrimination is not entirely a manifestation of personal preju-
dice. It rests also on the belief that property values necessarily go down
and neighborhoods deteriorate when their racial composition changes.
Indeed, this sometimes happens. But as the Commission pointed out in
its 1959 Report: **

[TThere is considerable evidence that the standards of a neighbor-
hood and the property values need not be depreciated by the
presence of Negroes, [but] these fears by their own force can become
self-fulfilling prophecies. The fear produces panic-selling, which
in turn results in the very depreciation in the housing market and
chaos in the community that is feared. In a real sense, the only
thing people in this situation have to fear is fear itself.



While the housing industry is basically private, government at all
levels is involved in varying degrees. A substantial amount of housing:
for low-income families, for example, is built, owned, and controlled
by local public agencies. Another kind of public involvement lies in the
exercise of eminent domain to facilitate both public and private projects.

The Federal Government, of course, is deeply involved. It is a prin-
cipal supporter and regulator of the financial community. Its programs
of mortgage insurance and mortgage guarantees have been a bulwark to
the private housing industry, stimulating the great expansion of that
industry and revolutionizing its practices. In a more direct way, the
Federal Government has initiated and supported the great bulk of low-
rent public housing, slum clearance and urban renewal programs. In-
deed, it has been said of housing, “there is no nondefense segment of
American economic life so dependent on the Federal Government.” *°
As of June g0, 1959, $105 billion of public credit and money had been
used in Federal housing and related programs.® Federal funds and
influence, in sum, pervade the private housing market, but they have
not been used extensively to restrain the discrimination that flourishes
there. Seventeen States and numerous cities have enacted laws and
ordinances prohibiting discrimination in housing.** Congress has
remained silent.

THE LAW AND HOUSING DISCRIMINATION

The 14th amendment signified the Nation’s resolve that no State should
deny “the equal protection of the laws™ to any person, regardless of race.
And the Supreme Court has said: *

It cannot be doubted that among the civil rights intended to be
protected from discriminatory state action by the Fourteenth
Amendment are the rights to acquire, enjoy, own, and dispose of
property. Equality in the enjoyment of property rights was re-
garded by the framers of that Amendment as an essential pre-condi-
tion to the realization of other basic civil rights and liberties which
the Amendment was intended to guarantee.

It is clear that no State or city may practice discrimination in housing.
The Supreme Court has held that State agencies are prohibited from
applying regulations that prescribe on racial grounds where people may
live.”® And it has held that the 14th amendment prohibits the courts,
as instrumentalities of the States, from enforcing private racially re-
strictive covenants.* Similar prohibitions apply to the Federal Gov-
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ernment and its courts, as well.?® Racial discrimination by the Federal
Government, the Supreme Court has said, is “unthinkable.” * But the
Constitution does not reach purely private discrimination. It is only
when government acts that the Constitution commands equal treatment.

A provision of the Civil Rights Act of 1866, still in effect, proclaims
that: %

All citizens of the United States shall have the same right, in every
State and Territory, as is enjoyed by white citizens thereof to in-
herit, purchase, lease, sell, hold, and convey real and personal

property. (U7 SEGC€ S& S.C+ Tige (i264)

icy of equal oppor-
has not, to this

This language suggests a clear governmenta
tunity, but the extent and scope of its application as
day, been fully defined. Now (ra &b ) 7 72{iaf

It is clear, then, that government may not itself discriminate. But
with respect to the use of Federal credit in support of private discrim-
ination, the constitutional mandate is yet unclear.?® This, however, does
not end the matter. Rather, it poses the question whether, as a matter
of national policy, the Federal Government can permit itself to be in-
volved in the denial of equal opportunity; whether the Federal Govern-
ment, which has established national housing programs to achieve a
national purpose, should not take affirmative steps to move toward the
achievement of equal opportunity in housing for all Americans. The
Supreme Court has recognized that “Equality in the enjoyment of prop-
erty rights” is “an essential pre-condition to the realization of other basic
civil rights.” * If the achievement of this “essential pre-condition” is
not here the explicit command of the Constitution, it is nonetheless its
promise.

THE PLEDGE OF THE FEDERAL GOVERNMENT

The Housing Act of 1949 opened a new era in housing. There, Congress
set for itself and the Nation the goal of “a decent home and a suitable
living environment for every American family.”® ‘This goal which
Congress announced is more than a vague expression of hope. It is
a pledge of the Federal Government that its resources will be utilized
and the goal achieved. Insofar as it is a pledge to assist in the achieve-
ment of a decent home for all Americans, both the legislative and execu-
tive branches of the Federal Government have affirmed a policy of equal
opportunity in housing which may be used as a standard against which
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to measure the Government’s practices. Some measures, mainly ad-
ministrative, have been taken toward achieving this goal of equal
opportunity, but the practice cannot yet be said to have matched the
promise. To the extent that discrimination is practiced in connection
with Federal housing programs, the obligation of the Federal Govern-
ment remains unsatisfied. For this pledge was made to all Americans
and it was to all Americans that President Kennedy referred when he
declared before Congress: “We must still redeem this pledge.” *

THE COMMISSION’S STUDIES

The Commission’s studies in the field of housing are undertaken pur-
suant to its statutory mandates to: **

(2) study and collect information concerning legal developments
constituting a denial of equal protection of the laws under the Con-
stitution; and

(3) appraise the laws and policies of the Federal Government
with respect to equal protection of the laws under the Constitution.

Insofar as government is directly responsible for discrimination in
the housing field, denials of equal protection are involved. Commission
study of local governmental participation in housing therefore rests on
the first of the statutory mandates quoted above. The duty of appraising
the laws and policies of the Federal Government is the main emphasis
of the Commission’s studies. As has been pointed out, Federal activities
permeate virtually every aspect of the housing market; the laws and
policies governing such activities therefore affect or potentially affect
equal opportunity throughout the field of housing.

In its 1959 Report the Commission covered, at least briefly, most
major aspects of the field of housing—private and public; local, State
and Federal. Six recommendations were made; * only one has been
put into effect.®® In this report the main emphasis is on the laws and
policies of the Federal Government.

The relationship of the home mortgage industry and the Federal
Government is examined in detail. In addition to continuing its study
of such agencies as the Federal Housing Administration (FHA), the
Veterans’ Administration (VA), the Federal National Mortgage Asso-
ciation (FNMA), and the Voluntary Home Mortgage Credit Program
(VHMCP), the Commission has also examined Federal policies con-
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cerning the financial community, as these policies bear upon discrimi-
nation in housing.

Another important aspect of the Commission’s housing study over
the past 2 years has been the urban renewal programs of Federal, State,
and local government. The Commission has also continued to devote
attention to the Federal low-rent housing program and has undertaken
to examine the Federal program concerning housing for the elderly.

Because of increasing State and local activity in the housing field and
because many Federal programs operate through local authorities, the
Commission has devoted some attention to State and local activities
affecting equal opportunity in housing.

The development of the Federal Government’s role in housing is the
first subject discussed—for here, more than in most areas, the present
role of the Federal Government cannot be fully understood until we
know what has gone before. Federal policies with respect to housing
and equality of housing opportunity have emerged from past experi-
ments. It is a dynamic, continuing process, and the past and present
constitute the foundation upon which the future will be built.






2. The Emergence of a Policy

The Federal Government’s housing policy, until recent years, has been
largely a response to crisis. Its seeds were sown in the urgency of
World War I when housing near industrial sites proved inadequate
and the Government stepped cautiously into the scene as money lender
and house builder. It took firm root in the economic collapse of the
thirties when the Government turned to housing as a major weapon
to stabilize and stimulate the Nation’s economy. And it grew in the
massive defense effort of World War II when the Government faced
up to the problem of providing housing for workers during war and
then for returning servicemen in peacetime. Its full potential has not
yet been reached. That lies in the future.

TENTATIVE, BEGINNINGS

The first fleeting expression of Federal interest in housing occurred
in 1892, when Congress appropriated $20,000 to investigate slums in
large cities.* The study provoked nothing in the way of legislation but
it indicated an official awareness of the fact that slums did exist and did
involve problems.? It also reflected a change—what had once been
an essentially rural nation was now fast becoming urbanized. Three
cities, New York, Chicago, and Philadelphia, had populations in excess
of 1 million. There were 28 cities, each with a population of over
100,000, whereas 20 years before there had been only 14.

Negroes were already coming to the cities in large numbers. By
1890, 1,500,000, or one-fifth of the 7,500,000 Negroes in the United
States lived in urban areas. By 1910, the former figure would almost
double. = As yet, however, their increasing number was obscured by the
rapid growth of the cities, themselves. The housing problems of
urbanized Negroes were not yet deemed national problems worthy of
congressional notice.



By 1913, Dr. George Haynes, professor of sociology at Fisk University,
could define the outlines of the problem of residential segregation. In
an article titled “Condition Among Negroes in the Cities” Haynes said,
in part: ®

Migration to the city is being followed by segregation into districts

and neighborhoods within the city . . . . Thus the Negro Ghetto
is growing up. . .. [The Negroes] seek other neighborhoods,

just as the European immigrants who are crowded into segregated
sections of our cities seek better surroundings when they are eco-
nomically able to secure them. But a prejudiced opposition from
his prospective white neighbors confronts the Negro . . . . Intel-
ligence and culture do not often discount color of skin. Professions
of democratic justice in the North and deeds of individual kindness
in the South have not yet secured to Negroes the unmolested resi-
dence in blocks with white fellow-citizens. In northern cities where
larger liberty in some avenues obtains, the home life, the church
life, and much of the business and community life of Negroes are
carried on separately and apart from the common life of the whole
people.

In southern communities, with separate streetcar laws, separate
places of amusement and recreation, separate hospitals and separate
cemeteries, there is sharp cleavage between whites and Negroes,
living and dead.

The first positive congressional action in the field of housing came
during the emergency of World War I.  On March 1, 1918, Congress
authorized the United States Shipping Board Emergency Fleet Corpo-
ration to provide housing for shipyard employees.* This program was
based on direct loans to real estate companies incorporated by the ship-
builders. Housing projects were constructed under this program in 24
localities. They included 9,000 houses, 1,100 apartments, 19 dormi-
tories, and 8 hotels. On May 16° and June 4, 1918,° Congress ex-
panded its housing activities by authorizing and appropriating funds
for the housing of war workers in general. The Bureau of Industrial
Housing and Transportation was established within the Department
of Labor and the United States Housing Corporation was created by
Executive order. The Bureau, working through the United States Hous-
ing Corporation (USHC) built, organized, and managed 25 commu-
nity projects containing more than 5,000 single-dwelling units, as
well as apartments, dormitories, and hotels. The USHC also consid-
ered and adjusted rent grievances. Investigations were made in more
than 100 cities, plans were drawn for 128 sites in 71 communities, and
work started on 140 projects. The war’s end, however, stopped these
activities. The USHC was in operation for only 109 days. Almost
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all Federal housing was sold to private owners and the Government
hastily withdrew from the housing business.’

During the 1920’s there was some demand for legislation that would
ease home mortgage credit,® but none resulted. It was only with the
advent of the economic collapse of the early 1930’s that Congress again
passed housing legislation. Again it was a crisis that prompted Federal
action. This emergency was of a nature different from war and the
means that Congress used to meet it were as different—and more far-

reaching,

RESPONSE TO ECONOMIC CRISIS

On July 21, 1932, Congress passed the Emergency Relief and Con-
struction Act—the first Federal legislation to meet the crisis of the
Great Depression.’ This measure authorized the Reconstruction Fi-
nance Corporation (RFC) to make loans to State-regulated, limited-
dividend corporations chartered to provide housing for low-income
families or for the reconstruction of slums. The corporations were sub-
ject to State and local laws as to rents, charges, capital structures, and
rates of return. Under this law a loan of $8,059,000 was made to fi-
nance Knickerbocker Village in New York City, but the program was
not received with widespread enthusiasm.

The President’s Conference

A year and a half earlier, in December 1931, President Hoover had
called a conference on home building and home ownership. Its only
immediate result was the Federal Home Loan Bank Act, but the con-
ference had more profound and far-reaching effects. The reports of
its committees occupied 11 volumes.”® Its findings and recommenda-
tions covered such areas as slum clearance, public housing, cooperative
housing companies, and neighborhood planning. Significantly, an
entire volume was devoted to the problems of housing for Negroes.™
Negro migration to the cities had begun to take on significant pro-
portions. In the 20-year period prior to 1930, the Negro population
of New York City had almost quadrupled; in Philadelphia, it had more
than doubled; in Chicago, it had more than quintupled; in Detroit, it
had increased more than twenty-fold. After considering the unique-
ness of the housing problems of Negroes, the President’s Conference
offered 16 recommendations to improve their situation. Some of these
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consisted of general suggestions for changing the climate of public
opinion and inducing “civic-minded people” to establish adequate
financing agencies to provide loans at reasonable interest rates. The
report also recommended that a National Housing Commission and
State commissions be established to promote adequate State housing
laws. It recommended that permanent commissions be established on
the community level to investigate housing conditions and propose
specific controls. It also recommended that interracial groups be estab-
lished to secure local housing improvements. In connection with the
construction of low-priced apartments, it recommended that “consid-
eration be given to the intervention by public funds either through tax
relief or through direct subsidy.” ** Finally, the report recommended
the organization of local cooperative associations of Negro homeowners
and prospective homeowners for the purpose of enabling community
groups to bargain collectively for financing facilities.

The importance of the President’s Conference lies in the fact that
for the first time a federally constituted body had studied the housing
field in all its aspects and made proposals for dealing with it as a
problem that was national in character.

Creation of the Federal Home Loan Bank System

The only immediate result of the President’s Conference was the en-
actment on July 22, 1932, of the Federal Home Loan Bank Act,*
which created the Federal Home Loan Bank System. This was the
first long-term government measure in the area of home financing and
is still the basic law governing the network of financial institutions
within the Federal Home Loan Bank System. It was a bold device
to integrate local credit institutions into a national system that would
be supported on a permanent basis by central reserve facilities. It pro-
vided a reserve credit pool exclusively for home financing institutions,
independent of the commercial banking system. The Federal Home
Loan Bank System (FHLBS) was patterned somewhat after the Fed-
eral Reserve System in that it had a central governing board, called
the Federal Home Loan Bank Board, appointed by the President, and
a group of regional banks (Federal Home Loan Banks). Under this
system, 11 of the latter were established with an original capital stock
of $125 million subscribed by the Secretary of the Treasury.’* Build-
ing and loan associations, savings and loan associations, homestead asso-
ciations, savings and cooperative banks, and insurance companies were
eligible to become members of the system. In 1933, the credit activities
of the Federal Home Loan Banks were broadened by the provision in
the Home Owners’ Loan Act authorizing the chartering of Federal
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Savings and Loan Associations. And as part of the National Hous-
ing Act of 1934, the Federal Savings and Loan Insurance Corporation
was created under the direction of the Federal Home Loan Bank Board
to insure savings in Federally chartered associations and in State char-
tered associations which met prescribed qualifications.® Thus the Fed-
eral Government had moved away from the gingerly, tentative ap-
proach of the World War I measures. The Federal Home Loan Bank
Act also marked a change in emphasis. The chief function of the
Federal Government in housing would be to fac111tate credit, not to
build homes. e e

Home Owners’ Loan Corporation

An additional step, one intended to counteract the flood of mortgage
foreclosures throughout the country,” came on June 13, 1933, when
Congress authorized the creation of the Home Owners’ Loan Corpora-
tion. The HOLC had a capitalization of $200 million and a loan
authorization of $4.75 billion to be used for taking over and refinancing
mortgages on one- to four-family dwellings that were either delinquent
or held in lending institutions whose assets were frozen. Congress later
provided for a guaranty as to principal and interest of HOLC bonds.*®
During its first g years, the agency financed 1,017,821 homes, or 1 out
of 5 of all mortgages on owner-occupied homes in the nonfarm areas
of the Nation.* It put $3.5 billion in loans and, when it stopped oper-
ating on May 29, 1951, it had accumulated a balance of nearly $14
million, which was presented to the U.S. Treasurer.?

The initial emphasis of these programs had been on restoring public
confidence in the country’s financial institutions.”®* To a large extent
the effort succeeded and helped pave the way for a resumption of lending
activity. 'The problem now was to devise methods to encourage building
and to increase the supply of funds for new lending. To do this Congress
in 1934 started in a new direction with a new and independent agency.
It was named, significantly, the Federal Housing Administration (FHA).
The enabling act was entitled, even more significantly, the National
Housing Act.®

FHA and the new era of mortgage financing

The act of 1934 was revolutionary in its approach. FHA was given
authority to insure private lending institutions against losses on long-
term, first-mortgage, home loans, and on unsecured loans for home
repairs. Similar mortgage insurance had been offered by private com-
panies in the past, but for the Federal Government to engage in this
operation was a radical departure from previous practice.*

I3



Relief and Construction Act of 1932, had been designed to provide
housing for families of low income, and for the reconstruction of slum
areas.” On June 16, 1933, Congress passed the National Industrial
Recovery Act,* which, among other things, provided for the “construc-
tion under public regulation or control of low-cost housing and slum-
clearance projects.” ®* The Public Works Administration (PWA) was
established to make loans and grants to public agencies meeting two
statutory requirements—reasonable security and self-liquidation. Un-
der this legislation and subsequent appropriations by Congress, 50 low-
rent public housing projects containing 21,600 units were built in g7
cities. In addition, loans were made for 7 limited-dividend projects
which had 3,065 dwelling units.®

In 1937, Congress passed the United States Housing Act, creating
the United States Housing Authority (USHA).** Unlike the earlier
public housing laws, this was long-range in purpose. USHA was estab-
lished as a permanent corporate body. Pursuant to this new legislation,
the construction, ownership, and operation of public housing properties
were to be under the jurisdiction of local housing authorities. The new
Federal agency was empowered to make them loans representing go
percent of the cost and to pay annual subsidies which, as it developed,
were usually sufficient to meet the loan carrying charges. The munici-
palities concerned were required to contribute annual amounts equiva-
lent to 20 percent of the Federal payments.

The earlier New Deal housing legislation, such as the Home Loan
Bank Act, the Home Owners Loan Act, and the National Housing Act,
had been within the broad category of “pump-priming” measures and
did not encroach upon the domain of the private housing industry. The
entrance of the Federal Government into public housing in the de-
pression years was a radical departure from the traditional concept of
the function of government, for it was the first major long-range effort
on the part of the Federal Government to provide housing directly—
housing for the underprivileged at rents they could afford.

By 1938, the basic machinery was established. The essential legisla-
tive tools were now at hand, available to serve a housing policy that had
not yet evolved. The FHLBB, FHA, and “Fannie Mae” provided the
basis for continuing Federal influence on home finance. The PWA,
and later the USHA, engaged the Government directly in the business
of putting good roofs over the heads of low-income families. These
measures were, generally, emergency measures, measures of expediency,
with no grand design other than to bring the Nation’s resources to bear
in overcoming economic catastrophe. Now, however, the Government
was no longer merely an interested bystander, but an active instrument
of public welfare. Though the machinery would be refined, sharpened,
and even elaborated in the years to come, the Federal Government was
in housing to stay.
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PROBLEMS OF RACIAL DISCRIMINATION

When the Federal Government entered the housing scene in the
1930’s, it was immediately confronted with a problem that has been
with it ever since: The problem of racial discrimination. Since World
War I, when Negroes first moved north in significant numbers, discrimi-
nation against them in residential areas had been fairly common in
roughly its present form.* By 1933, racial discrimination had become
an operating practice of the private housing industry. But the Con-
stitution and statutes of the United States imposed different standards
on Government—Federal, State, and local—from those followed by
private enterprise.

More than 60 years before, Congress had passed the Civil Rights Act
of 1866.* Part of the United States Code, it provided that: *

All citizens of the United States shall have the same right, in every
State and Territory, as is enjoyed by white persons thereof to inherit,
purchase, lease, sell, hold, and convey real and personal property.

The 14th amendment was a guaranty that this right could not be
denied on the State or local level. As early as 1917, the Supreme Court
of the United States, in Buchanan v. Warley * had ruled unconstitutional
a city zoning ordinance requiring racial segregation in housing. This
principle had become firmly established through other Supreme Court
rulings by the time the Federal housing program got in full swing.*
But what the Supreme Court had declared unconstitutional when at-
tempted through municipal zoning, the private housing industry prac-
ticed at will.

Federal policy in the housing field reflected and even magnified the
attitudes of private industry. The FHA indeed encouraged racial dis-
crimination. Its explanation for doing so was the widespread belief

. that property values of a residential neighborhood suffered when the
residents were not of the same social, economic, and racial group. Thus
the FHA in its “Underwriting Mapual” of 1948 declared: “If a neigh-
borhood is to retain stability, it is necessary that properties shall continue
to be occupied by the same social and racial groups.” *° The Manual
carried this principle a step further by recommending the use of restric-
tive covenants to insure against ‘“‘inharmonious racial groups.” ** It
even contained a model covenant and thereby gave great impetus to the
spread of racial discriminatiomrif residential areas throughout the coun-
try—for the inclusion of the restrictive covenant in real estate sales con-
tracts became almost a prerequisite of FHA mortgage insurance.*
When land was sold to Negroes or Mexican-Americans, under FHA
policy, adjoining land generally would be classed as undesirable.*®
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One housing expert has concluded that FHA’s discriminatory policy
widened the gap between the living conditions of whites and Negroes
and increased the concentration of racial minorities in the older, more
deteriorated neighborhoods.** It did this, he has said, by aiding the
increase of the total supply of new housing, particularly in the suburbs,
while denying the minority groups access to it, thus forcing them into
existing, substandard housing. Another observer has characterized the
FHA policy as “‘separate for whites and nothing for blacks.” *°

Other Federal agencies dealing with the private housing industry
adopted similar attitudes. The FHLBB and HOLC openly followed
policies favoring the homogeneity of racial groups in residential neighbor-
hoods.** When HOLC acquired homes in white neighborhoods and
offered them for sale, Negroes could not buy them. And when this
agency made loans, its policy was to do so only if they were used to
preserve racial segregation.*’

In public housing, however, the Federal Government adopted a
different policy—one based on the equitable participation of minorities,
not only as tenants, but also in construction and management.”® Four-
teen of the 49 projects built by PWA were for Negroes and 1% were for
joint occupancy by Negroes and whites. As a result one of every four
tenants housed by PWA was a Negro.** When USHA was established
in 1937 to take over the Federal public housing program, PWA’s racial
policies were continued and expanded. The USHA created a racial
relations service with responsibility to review public housing programs to
promote racial equity.*® By May 1940, about 48,000 of the 140,000
USHA-aided housing units under contract were for Negro occupancy as
were one-fourth of the 75,000 dwelling units provided by the program in
urban areas of the North.®* It is true that the majority of the public
housing projects were either all Negro or all white. This was, and still
is, treated as strictly within the jurisdiction of local public housing au-
thorities. However, the Federal Government’s public housing program
did provide decent housing for Negroes which they could rarely get else-
where and it was a breach, however small, in the wall of discrimination
which the Federal Government had helped to erect.

RESPONSE TO WAR

By 1940, the thrust of the Federal Government into housing had
slackened and the trend was toward withdrawal from this field. The
FHA had become a self-sustaining institution with no need for further
direct appropriations. The Federal Home Loan Bank System had
reason to hope that soon it, too, would be self-sustaining. HOLC was
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being liquidated and Congress had ignored urgent requests from the
USHA for additional authorization. In 1940, however, the Nation
was girding itself for war. ‘

The defense effort required a sudden expansion in industry which in
turn required an expansion of the housing supply. This reversed the
trend of Federal withdrawal from the housing scene. On October 14,
1940, the Lanham Act,* the basic war-housing law, was passed. Funds
were appropriated directly for both temporary and permanent housing
for war workers, and for related facilities. On March 28, 1941, Con-
gress amended the National Housing Act to authorize more liberal
mortgage insurance to private builders or buyers of new homes in critical
defense areas.®® The Nation needed housing quickly and the Federal
Government assumed much of the financial obligation of providing it.

In 1942, the housing agencies of the Federal Government—the Fed-
eral Home Loan Bank Board, the FHA, the USHA (now called the
Federal Public Housing Authority), and the newly born wartime housing
agencies—were combined by Executive order into a new super agency,
the National Housing Agency (NHA).* A unique function given this
new agency during the war emergency was that of “programing,” i.e., of
determining the location, amount, price-range, and ratio of rentals to
sales for all new residential construction to be undertaken, as well as the
method, whether public or private, by which the construction was to be
done. As economic crisis was replaced by war, the criterion for govern-
ment activity in the housing field was no longer one of stabilizing the
Nation’s economic system, but of providing houses as fast as possible.

The end of the war did not end the housing emergency. There had
been an enormous wartime migration of workers to the cities and these
people had come to stay. There had been a high marriage and birth
rate during the war years. Moreover, servicemen were coming home.
As a result, the housing shortage continued and so did the emergency
powers of the Federal Government in the immediate postwar period.
The principal concern was with veterans. On June 22, 1944, Congress
passed the Servicemen’s Readjustment Act,* or GI bill, providing Vet-
erans Administration guarantees for financing homes and business ven-
tures at low interest rates. In contrast to the FHA method of reimburs-
ing an insured lender with long-term debentures, the GI loan plan
provided for cash payment in case of default. The GI loan was, like the
FHA-insured mortgage, a device to encourage mortgage lending through
Government guaranty against loss. But there was a difference. The
purpose now was not to stimulate the economy but to provide housing
for veterans.

Further measures in this early postwar period, such as the creation of
the office of Housing Expediter *® (to formulate plans and programs for
dealing with the emergency housing shortage) and the Veterans’
Emergency Housing Act of 1946 * (which extended and strengthened
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Federal control over rents and housing supply) meant continued inti-
mate participation by the Federal Government in housing. In July
1947, Congress accepted the President’s plan for reorganizing the housing
agencies.”® The plan established the Housing and Home Finance
Agency (HHFA) under a single administrator and made permanent
the centralized direction of Federal housing activities which had first
been effected through the wartime National Housing Agency.

NATIONAL GOAL IN HOUSING

After the early postwar years America struggled with the need for a
long-range Federal housing policy. But the piecemeal approach of
carlier days lingered on through 1948. In that year, Congress passed
the Housing Act of 1948 * and also enacted a measure ® giving explicit
legislative authorization for FNMA and authorizing it to purchase and
sell VA mortgages.® Until then there had been the possibility that
private mortgage associations would be established, as the National
Housing Act of 1934 had hopefully contemplated. The 1948 act, in
constituting FNMA as a Government corporation, expressly extinguished
this possibility. Other housing programs were also extended, but no
major reorganization occurred.

The Housing Act of 1949

With the opening of the Eighty-first Congress, the legislative battle
for a master housing program was joined again. In his State of the
Union message to Congress on January 5, 1949, President Truman
underlined the need for new Federal action by calling attention to the
fact that “five million families were still living in slums and fire-traps” °
and that “three million families share their homes with others.” ® On
July 15, 1949, slightly more than 15 years after the enactment of the
National Housing Act of 1934, Congress passed the Housing Act of
1949,* and stated for the first time an overall national goal in housing: *

- The Congress hereby declares that the general welfare and security
of the Nation and the health and living standards of its people re-
quire housing production and related community development
sufficient to remedy the serious housing shortage, the elimination
of substandard and other inadequate housing through the clearance
of slums and blighted areas, and the realization as soon as feasible
of the goal of a decent home and a suitable living environment for
every American family, thus contributing to the development and
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redevelopment of communities and to the advancement of the
growth, wealth, and security of the Nation.

The policies to be followed in attaining this goal were also set forth:
(1) Private enterprise shall be encouraged to serve as large a part of the
total need as it can; (2) governmental assistance shall be utilized where
feasible to enable private enterprise to serve more of the total need; (3)
appropriate local public bodies shall be encouraged and assisted to under-
take positive programs of encouraging and assisting the development of
well-planned, integrated residential neighborhoods, the development and
redevelopment of communities, and the production, at lower costs, of
housing of sound standards of design, construction, livability, and size
for adequate family life; (4) governmental assistance to eliminate sub-
standard and other inadequate housing through the clearance of slums
and blighted areas, to facilitate community development and redevelop-
ment, and to provide adequate housing for urban and rural nonfarm
fanuhes with incomes so low that they are not being decently housed in
new or existing housing shall be extended to those localities which esti-
mate their own needs and demonstrate that these needs are not being
met through reliance solely upon private enterprise, and without such aid.

The Housing Act of 1949 not only set these goals and policies but
established new programs to achieve them. It initiated a program of
Federal assistance to localities for redevelopment and slum-clearance
projects to be executed by the administrator of the HHFA. A fund of
$1 billion was made available for loans to assist localities in financing
slum-clearance and redevelopment projects. The public low-rent hous-
ing program was revived and expanded and HHFA was authorized to
start a broad program of technical and economic research in the field
of residential construction and finance. In addition a decennial census
of housing was authorized in conjunction with each decennial census
of population.

For the first time Congress had declared that the gcncral welfare
demanded that “every American family” have “a decent home and a
suitable living environment” and had committed the Federal Govern-
ment to massive action in achieving this goal. Housing was no longer
incidental to some other national purpose, nor was the goal merely to
build more houses. The Government started also to attack the larger
problem of community redevelopment. Here was a new concept’ of
housing that demanded imagination and daring. Housing and Home
Fi inance Administrator Robert C. Weaver restated this concept 12 years
later: '

When we talk of housing we are talking of more than simply shelter,
We are talking of cities, we are talking of transportation, we are
talking of the various facilities that make up the communities in
which we live. And of course we are also talking of people.
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The act provided a basic framework for the long-range comprehensive
plan toward which the Nation, through experimentation, had been
moving. The task of the Government in the years since the Housing Act
of 1949 has largely been to expand this framework and to embody it with
sinew and substance.

During the years following the Housing Act of 1949, the Federal
Government continued to institute specialized housing programs to cover
new and special needs as they arose. In 1950, the Community Facilities
Administration (CFA) was created and authorized to administer a
college program ‘“‘to assist educational institutions in providing housing
for their students and faculties. . . .”* Later CFA was authorized to
make loans to municipalities for public works planning (1954) and for
public works in small cities (1955).

In 1950 the VA was authorized to lend money directly to veterans for
home purchase or repair in areas where the administrator found that
Pprivate capital was not available for such financing.*® In 1954 FNMA
received authority to engage in direct Government lending by purchas-
ing certain types of home mortgages under special housing programs for
“segments of the national population which are unable to obtain ade-
quate housing under established home-finance programs.” * Categories
for which special assistance has been authorized by Congress or the Presi-
dent include housing for victims of major disasters, housing in Guam and
Alaska, urban renewal, defense and military housing, and cooperative
housing.”™ In addition, special assistance has been authorized in connec-
tion with housing for the elderly, a program instituted in 1956.”

Similarly in 1954 the Voluntary Home Mortgage Credit Program
(VHMCP) was instituted *® with the specific purpose of making FHA-
insured or VA-guaranteed loans available to minority groups, as well as
to people in small communities. This program has consisted of an in-
formal arrangement between Government and private financial institu-
tions by which the Government offers its encouragement and the use of
certain facilities to enable financiers to meet a demand that is not being
otherwise satisfied. The VHMCP constituted the first legislative recog-
nition of the lack of equal opportunity in home financing for minority
citizens and the first legislative attempt to rectify this inequality. It also
signaled recognition by the private financial community of its respon-
sibility in this regard.™

The advent of urban renewal

Urban renewal in the Housing Act of 1949 was a pioneering concept in
housing. Soon, however, it became obvious that the scope of the 1949
program, with its emphasis on slum clearance and rebuilding, was too
limited to meet the needs of the Nation’s cities. In 1953, therefore,
President Eisenhower appointed a citizen’s committee to study and make
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recommendations for “a new and revitalized housing program. That
program should meet the problems of housing and sound community
development through a series of related actions.” ™ In December 1953,
the committee rendered its report. The first recommendation was
that:

The program of Federal loans and grants established by Title I of
the Housing Act of 1949 should be broadened. It should provide
assistance to communities for rehabilitation and conservation of
areas worth saving as well as for the clearance and redevelopment
of wornout areas. It should make Federal loans and grants avail-
able for well-planned neighborhood projects at any stage of the
urban renewal process provided they will clear blight and establish
sound healthy neighborhoods.

The report suggested the establishment of urban renewal services in
an “Urban Renewal Administration,” as a new constituent of the
HHFA, “to provide technical and professional assistance to communi-
ties for the planning and development of programs for urban renewal.” ™
The committee further recommended that FHA be empowered to insure
loans on liberal terms for the rehabilitation of existing properties and
for the construction of new dwellings in renewal areas.”® The key to the
report, however, lay in the following statement: ™

To see to it that Federal assistance as related to local programs
which actually face up to the local problems, the Committee recom-
mends that extension of Federal financial assistance and the in-
surance of mortgages in urban renewal areas be conditioned upon
submission by the local communities of a workable program to at-
tack the problem of urban decay.

This was a broadened concept from that of the 1949 act. The com-
mittee observed, “there is no justification for Federal assistance except to
cities which will face up to the whole process of urban decay and under-
take long-range programs.” ®° In effect, it recommended a shift of
emphasis to overall planning rather than “project planning on a limited,
piecemeal, few-blocks-at-a-time basis.”

All of the committee’s recommendations, and more, were enacted
into law in the Housing Act of 1954.** This was a direct response to the
urgent need for rehabilitation of our cities. It was a major attempt to
achieve comprehensive, long-range planning in a tremendous Federal-
local cooperative venture. Each community was given the responsibility
of developing an overall “workable program” that would include a
master city plan, housing codes, rehousing of displaced families, along
with financing, administrative organization, and citizen participation.
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Special FHA mortgage insurance terms were authorized to stimulate
housing construction in project areas with special regard for displaced
families within or outside such areas.

The Housing Act of 1949 had been the initial attempt to meet the
problems of increasing urbanization. The 1954 act carried it beyond
slum clearance and redevelopment to include the total community.
Subsequent legislation has aimed principally at refinement and more
effective implementation. The implications of this legislation for all
Americans are profound and still largely unrealized.

THE CHANGING POLICY

World War II brought the first hints of a change in Federal policy toward
the housing needs of minorities. War turned what had been a stream
into a great river of Negro migrants moving to urban production centers.
In August of 1942 the newly created National Housing Agency an-
nounced its basic policy that “no discrimination shall be made on account
of race, creed, color, or national origin.” *®* In 1943 the War Manpower
Commission noted a steady increase in the employment of Negroes in war
industries and a trebling of Negro enrollment in war training programs
over a 12-month period. Recognizing the necessity of providing ade-
quate housing to meet this new demand, NHA observed: *

Every effort is to be made to assure that the housing programs to be
developed reflect the viewpoints and war housing needs of all repre-
sentative elements in the community. It is to be continuously kept
in mind that the selection of sites and the provision of war housing
without undue delay for all eligible war workers is the war-time
job of the NHA.

Such directives were by no means antisegregation orders. War hous-
ing was still programed separately for whites and nonwhites. Rather,
they were aimed at assuring equitable shares for Negroes in housing as it
became available. Some administrative machinery was established
within the NHA organization to execute this policy, but it was entirely
inadequate. Nonetheless, a degree of success was achieved in public
war housing, where Negroes ultimately received about 15 percent of
all the units—although only on a segregated basis.®*®* This represented
almost 6 times as many units as were provided for Negro occupancy
under the larger FHA program of private war housing—84,000 as com-
pared with 15,000 units.* The “racial equity” policy of public housing,
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which has existed from the beginning, at least succeeded in securing for
Negroes a semblance of an equitable share of low-rent housing, although
principally on a segregated basis.*

The national emergency caused no appreciable change in FHA policy.
Throughout the war—while the NHA was attempting to satisfy the need
for adequate housing for Negroes—FHA adhered to the segregation
policies of its “Underwriting Manual.” Economic considerations re-
mained the principal criteria governing FHA policy and the significant
decisions on financing were still made by private financial institutions
over which there was no government control.®® Of the total private,
priority war-housing planned, under construction, and completed during
the war, only 4.3 percent was for Negroes.®® By the end of 1944 they had
only 2.4 percent of the private, nonpriority war housing.*® Thus, al-
though the NHA expressly recognized the housing needs of Negroes, its
failure adequately to implement its new policy and the failure of both
the NHA and the FHA to encourage nonsegregated, privately financed
housing for war workers restricted Negro participation in the war housing
program and further institutionalized residential segregation.®® Still,
the Government’s policies during World War II represented a significant
change in outlook. If the NHA policy of nondiscrimination was only a
response to the urgent requirements of war, it was a beginning.

Prompted by criticism from various groups, the FHA in 1947 took
some hesitant steps in the same direction. It established a Racial Rela-
tions Service to serve the minority group segment of the housing market.**
The 1947 edition of its “Underwriting Manual,” substituting terms such
as “user groups” and “incompatible groups,” carried na direct reference
to race. Statements on the relation of user group changes to property
values were couched in more cautious and qualified language, and the
manual stressed the physical, social, and economic, rather than the racial,
factors in the decline of property values. In addition restrictive cove-
nants were no longer recommended. Appraisers were advised to study
the significance of “a mixture of user groups” or a change in occupancy
from one user group to another, but the revised manual added that
“additional risk is not necessarily involved in such change.”** The
impetus for a vital alteration in FHA policy, however, would come from
outside the executive or legislative branches of government.

In August 1945, just before the close of World War II, a Negro
family in St. Louis named Shelley purchased some real estate from a
white owner named Josephine Fitzgerald. The property was subject to
a jo-year racially restrictive covenant agreed to in 19r1r. By 1961,
Negroes and orientals would be eligible to own property there. The
Shelleys were 16 years early. A Mr. and Mrs. Kraemer, who owned
other property subject to the same restrictive covenant, brought suit to
enforce it. (In 1926 the United States Supreme Court in Corrigan v.
Buckley * had ruled in effect that such restrictive covenants were not
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constitutionally invalid, but the Court had never ruled on their enforce-
ability.) For nearly 2 years the Shelley case made its slow progress
through the Missouri State courts in the cautious manner of the judicial
process. During this period, Congress did nothing and the executive
branch did very little with respect to housing discrimination. Then on
June 23, 1947, the U.S. Supreme Court agreed to review the decision of
the Missouri Supreme Court which had declared that the covenant was
enforceable.

On May 3, 1948, the U.S. Supreme Court announced its unanimous
decision in Shelley v. Kraemer.*® It ruled that the Missouri State courts
could not enforce the restrictive covenant. To do so, the Supreme Court
held, would constitute State action in violation of the 14th amendment
of the Federal Constitution.”® The Court did not disturb the earlier
Corrigan ruling, but rested its decision on a distinction between validity
and enforceability of restrictive covenants.?’

The Shelley decision brought a gradual but real change in Federal
policy.”® In December 1949, a year and a half after the Supreme Court
decision, FHA ruled that it would not provide mortgage insurance for
property on which restrictive covenants were recorded after February 15,
1950. At the same time it announced that the racial composition of
a neighborhood “is not a consideration in establishing eligibility.” *
The agency was still a long way from sponsoring a policy of open occu-
pancy, but if an application should happen to be made for the insurance
of a mortgage on an open occupancy development, FHA would be
willing.

In 1951 FHA announced that all repossessed FHA-insured housing
would be administered and sold on a nonsegregated basis.’* In 1952 in
connection with the programing of housing for nonwhite defense workers
during the Korean War, it directed its field offices to give “some prefer-
ence” to proposals for open-occupancy developments as against all-
minority projects.®* Two years later, the FHA commissioner an-
nounced the intention of taking “active steps to encourage the develop-
ment of demonstration open-occupancy projects in suitable key areas.” **
Thus, in the 7 years from 1947 to 1954, FHA had moved from a policy
requiring segregation to one expressly encouraging open occupancy.
Despite these changes it remained a fundamental principle of FHA that
builders and lenders should be entirely free to make their own decisions on
who could buy or rent houses built with the aid of Federal mortgage insur-
ance. The discriminatory practices of the private real estate-home
building industry and the financial community have continued for the
most part unabated. Huge FHA-insured projects, for example, have
been built with an acknowledged policy of excluding Negroes. Thus the
governmental policy in favor of open occupancy has clearly emerged but
it awaits full implementation. More recently, however, in States that
have enacted antidiscrimination laws, FHA has adopted a policy of
refusing to insure loans for discriminatory builders.'®
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VISION OF THE FUTURE

There is now no question that housing is a matter of governmental con-
cern. The Housing Act of 1949 settled this with renewed purpose and
committed the Federal Government to massive action. “A decent home
and a suitable living environment for every American family” is the
national housing goal and the legislative tools created in the context of
depression and war have been reshaped in an effort to achieve it. The
goal has not yet been achieved; 14 million American families currently
live in substandard or deteriorating homes.** It is a declaration of legis-
lative purpose awaiting fulfillment. But it is a vision of the Nation’s
future.

Alongside this legislative program, developing tardily but with in-
creasing sureness, has been the recognition of an overall Federal respon-
sibility to insure that this goal is achieved for all Americans, on a basis
of equal opportunity. It, too, has thus far failed of achievement. Of
the 6 million nonwhite households, one-third live in substandard hous-
ing.**®  Discrimination is still widespread—often with governmental in-
difference, sometimes with governmental help. Equality of opportunity
is short of fulfillment. But it has developed with increasing clarity as
governmental policy.

A total housing policy has emerged: “A decent home and a suitable
living environment for every American family.” This is the solemn
pledge of the Federal Government. There is a depth of meaning to this
pledge for it rests upon the firm basis of equal opportunity. And there
is a nobility to the reaffirmation declared by President Kennedy before
Congress 12 years after it was made: “We must still redeem this
plcdge.” 106
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3. Government and Housing Credit

A. THE SCOPE OF FEDERAL INVOLVEMENT

A Nation of homeowners

When the Federal Government first entered the field of housing on a
major scale it was principally concerned with relieving unemployment
in the building trades and restoring public confidence in our financial
institutions. The Government’s interest in housing conditions was sub-
ordinate to its concern with economic conditions. As a result its initial
involvement in housing was characterized by a lack of any long-range
plan and reliance on stimulation of private housing credit. The value
of homeownership, however, was emphasized from the outset. Private
credit is still the chief context, and homeownership the chief emphasis,
of Federal participation in housing; but both are now part of an en-
larged, long-range program.

Before Government intervention, homeownership was difficult for
those lacking the full purchase price at the time of the sale. The preva-
lent financing vehicle was the short-term, unamortized, low loan-to-
value mortgage. Thus a family that wished to buy a $15,000 house
had to have at least a $7,500 downpayment, for mortgage-lending in-
stitutions would rarely lend more than 50 percent of the value of a
house, often considerably less. Such loans were frequently for periods
asshort as 5, or even 3, years. Moreover, they were typically “straight,”
“unamortized” loans repayable not in equal monthly installments but
in a large lump sum at maturity (refinancing was available only at a
high premium fee).* The high rate and strict arrangement of interest
charges increased the difficulties.

Purchasing a home obviously was not easy. In 1920 there were only
17Y, million nonfarm dwelling units in the entire country, and only
40 percent of them were owned by the occupants. (Nonwhites owned
only 23.2 percent of the 214, million farm and nonfarm residences that
they occupied.) * Throughout the country less than g million (or 40
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percent) of the owner-occupied homes were being purchased under
any sort of financing arrangement.® The total outstanding mortgage
debt on nonfarm homes at this time was only $6 billion.*

These home-financing practices changed radically in the years follow-
ing the Federal Government’s entrance on the scene.  Asa result of FHA-
insurance and VA-guarantee programs, long-term, low-interest, high
loan-to-value, fully amortized loans were made available on a large scale
for the first time. Conventional financing ultimately followed suit.
A series of amendments to the National Bank Act, for example, enlarged
the home-financing powers of national banks. They were finally author-
ized in 1959 to make 20-year, fully amortized real estate loans for up to
75 percent of appraised value.® By 1960 the number of nonfarm dwell-
ing units had tripled and the number of owner-occupied units had more
than quadrupled. Of the 3o million owner-occupied homes (60 percent
of all occupied homes), less than 40 percent were unfinanced.® Thus,
7 times as many owner-occupied homes were being financed in 1960 as
in 1920, and the outstanding mortgage debt on nonfarm residential
properties had increased to $160 billion,” more than 20 times the 1920
figure. Largely through governmental facilitation of housing credit, we
have become, for better or worse, a Nation of homeowners—or, more
accurately, of home mortgagors.

The Federal Government and the financial community

Soc., ﬂf‘hc means which the Federal Government has utilized in facilitating
4,. »\private housing credit has consisted principally of conferring benefits
+. 7/ on the private financial community, with the expectation that these bene-
t+¢h, ) fits would ultimately redound to the home-buying public. The theory
¢+v  has apparently been that desirable housing ends can be achieved through
™ r {++ private credit institutions if the achievement of these ends is made eco-
+:.  nomically profitable. Rather than establish publicly owned and managed
(.~ institutions, the Government in most cases has sought to make its pro-
grams attractive to privately run institutions. It has done this in two
principal ways: through Federal mortgage insurance and guarantees,
and through Federal sponsorship and support of many of the private
institutions themselves.®* Federal involvement varies in degree according
to the type of credit institution and the precise nature of the transaction,
but it is clear that the Federal Government is the Atlas of the Nation’s
home finance community, supporting the entire structure with its re-
sources, its prestige, and its blessing. In this role, it has significant power
to help shape the Nation’s housing future.

The Federal Government as supervisor of mortgage lenders—At the
Commission’s hearing in Detroit, an elementary truth was expressed
regarding the function of mortgage lending institutions: “Mortgage
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financing is considered to be the fountainhead of the housing industry.” °

In Cleveland, Ohio, another truth was stated: ‘“Banks dictate where
the Negroes can live.” *°

These twin truths suggest the extensive civil rights implications of
Federal supervision of the financial community. The Federal Govern-
ment has much to say about how privately owned and controlled
mortgage credit institutions conduct themselves.

Savings and loan associations deal almost exclusively in home mort-
gage credit; of all financial institutions, they have been the most directly
affected by Federal Government housing activity. Certain of them are
chartered by the Federal Home Loan Bank Board, a Government agency.
The Board also maintains the Federal Home Loan Bank System, offering,
among other things, a nationwide reservoir of low-interest credit (all
savings and loan associations, whether federally or State chartered, sav-
ings banks, cooperative banks, and insurance companies, may become
members). Finally the Board supervises the Federal Savings and Loan
Insurance Corporation (itself a federally chartered and operated insti-
tution), which offers to eligible associations the invaluable advantage
of Federal insurance of share accounts.

The Federal Government plays an equally substantial role in the
arca of commercial banks which, although engaged in many other kinds
of activities, are responsible for a significant portion of all home financing
in the country. Through the Office of the Comptroller of the Currency,
the Federal Government offers Federal charters to national banks.
Through the Board of Governors of the Federal Reserve System, it offers
the advantages of membership in the Federal Reserve System to all
qualified banks, whether federally or State chartered. And through the
Federal Deposit Insurance Corporation, deposit insurance is offered to
all qualified banks.*

All of these financial institutions, privately owned and operated fo;)

private profit, are influenced in varying degrees by Federal authority.
Federal savings and loan associations and national banks are Federal
creations. Associations and banks that are members of the Federal
Home Loan Bank System or the Federal Reserve System participate in
a nationwide, governmentally controlled banking system. The growth
and success of federally insured institutions are in large part attributable
to the confidence which Federal insurance of share accounts and deposits
has instilled in the public. The Federal Government is indispensable
to many of these institutions; it is important to all. All are regulated,
supervised, and examined by agencies of the Federal Government. At
the end of 1960 they held $100.3 billion in nonfarm residential
mortgage loans. Table 1 shows the amount of mortgage loans held by
each category of financial institutions.

The Commission has found evidence of racially discriminatory prac-
tices by mortgage lending institutions throughout the country. In De-

29

%



TABLE 1.——Nonfarm residential mortgages held by federally supervised financial
institutions, 1960

Amount (in
Number billions)

Federal savings and loan associations.......... 1,873 $32. 3
FSLIC-insured savings and loan associations. . . . 4, 098 56.8
Member savings and loan associations !......... 4, 694 58.5
National banks. ..........oooiiiiiniiatn 4, 537 11. 4
Member banks........... ... i 6, 174 16. 2
FDIC insured banks?.........ccovevnvninnenn 8 13, 451 441.8

1 Includes all Federal savings and loan associations and all FSLIC-insured associa-
tions.
3 Includes all national banks and all State member banks of the Federal Reserve Sys-
8 Includes 13,126 insured commercial banks and 325 insured mutual savings banks.

4 $20.3 billion held by insured commercial banks and $21.5 billion held by insured
mutual savings banks.

Source: Figures obtained from respective agencies.

troit the Commission heard of the “common policy of refusing to lend
to Negroes who are the first purchasers in a white neighborhood.” ** In
Dayton the great majority of lendmg institutions are reported to want 30
or 40 percent Negro occupancy in a neighborhood before they will
finance the purchase of a home for a Negro.”* In Cleveland lending
policies were said to vary with institutional marketing areas; West Side
companies, for example, will lend to Negroes who wish to buy on the
East Side, while the East Side banks refuse loans on similar property.**
In Columbus it was reported that: “Mortgages available to [minorities]
involve short-term amortization and excessively high downpayments.” **
In Los Angeles, the Commission was told, “if a white person buys a home
and later wants to sell to a non-Caucasian, [and] the non-Caucasian
tries to qualify for the loan, the lending institution will not approve of
this successive non-Caucasian buyer. Now that necessitates refinancing
which is expensive and burdensome and oftentimes impossible. So the
lending institution tends to control certain areas in that manner.”*®

Freedom of choice is often denied to whites as well as nonwhites.
In San Francisco, the Commission was told, white persons desiring to
purchase a home in an integrated neighborhood experience great diffi-
culties in securing financing.* The representative of a leading mortgage
lending institution told one family that one such neighborhood in the
Palo Alto area was “blacked out” and that no loans would be available.*®

There has been some recognition by the lending community of the
financing inequalities confronting members of minority groups. The
Voluntary Home Mortgage Credit Program, a unique Government-
private enterprise arrangement, is an attempt to encourage equal treat-
ment through essentially private means. Beyond this, little has been
done by Government or the lending community to reduce or discourage
discriminatory practices and, as will be shown below, Federal agencies
have made no substantial attempt to intervene.
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Federal assistance to home finance—The Federal Government has
undertaken extensive programs of mortgage insurance (FHA), mortgage
guarantees (VA), and secondary market operations (FNMA) to imple-
ment national housing policy. These programs have been a principal
factor in the dynamic expansion of the homebuilding industry. William
Levitt, one of the country’s largest homebuilders, has said that “we are
100 percent dependent on the Government. Whether this is right or
wrong, it is a fact.” ?® At the same time the programs have virtually
eliminated the financial community’s risk of loss from large numbers of
mortgages. Thus Federal programs are a form of subsidy to the mortgage
lending and homebuilding industries, yet the Federal Government has
done little to see that the benefits from this subsidy—an increased housing
supply—are available to all Americans on a basis of equal opportunity.
In Detroit, a Commission witness pointed out that—*°

The situation still persists where FHA- and VA-approved lending
institutions are permitted to utilize the credit, the insurance, the
guarantee of the Federal Government to practice discrimination
and foster segregation in the private housing market.

In Los Angeles, a Commission witness referred to “the fact that the
builders and developers refuse to sell FHA and VA homes to non-
Caucasians.” ** Headded: “I think that public acceptance of residential
segregation is kept at a maximum by the common knowledge that the
Government through its housing agencies is a partner to the refusal
of FHA and VA.” #

The resources of the Federal Government, then—its credit, its spon-
sorship, its very name—are involved in virtually all aspects of mortgage
credit, and yet racial discrimination is a widespread practice among the
enterprises which enjoy these Federal resources. The succeeding
sections of this chapter will explore the precise nature and scope of Fed-
eral involvement in both supervision and subsidy of mortgage credit, the
relationship of the various Federal agencies to the institutions which they
regulate, the steps presently being taken to insure equal access to housing,
and the steps that could be taken.

B. SUPERVISION OF MORTGAGE LENDERS

FHLBB and savings and loan associations

Savings and loan associations are the Nation’s most important con-
tributors to home finance. Over the past 20 years, they have consistently
been responsible for well over 30 percent of the home financing in the
country.* 1In 1959 and again in 1960, they were responsible for 41
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percent. By the end of 1960, their aggregate assets amounted to $71.4
billion; their nonfarm mortgage loan portfolios had swelled to $60
billion. They are big business.

Savings and loan associations are anomalies in the world of high
finance. Much of their anomalous nature is a result of their origins.
They developed during the 1gth century as local semi-cooperative in-
stitutions making home loans to individual members who owned shares
in the associations. Loans were largely limited to these share owners;
there were no depositors. The informal origins of these associations lent
them a flexibility which has facilitated their unprecedented growth.

They are still genuine “associations” and not banks. They accept
no deposits, pay no interest, and possess no independent capital struc-
ture. Their entire capital still consists of funds from individuals in
the form of ‘“‘share accounts.” “Share owners” receive dividends on
their shares, not interest on deposits, and constitute, in effect, the as-
sociations’ stockholders, not depositors. But what were once neighbor-
hood associations of local people banded together by intimately common
interests if not friendship, are now, for the most part, large impersonal
institutions with share owners from all over the country, banded to-
gether only by the common expectation of high dividends on share ac-
counts.*® The scope of their business, still limited almost exclusively to
home finance, has expanded from low-cost, single-family residences to
multimillion dollar land development projects and condominiums.?®
At the summit of this industry is a single agency of the Federal Govern-
ment, the Federal Home Loan Bank Board.

The Federal Home Loan Bank Board enjoys an unusual concentration
of authority over much of the home finance industry, since it performs
three functions essential to the community of savings and loan associa-
tions. The Board, it will be recalled, was originally created in 1932 to
supervise the Federal Home Loan Bank System; in 1933 its authority
was expanded to include the chartering and supervision of a new kind
of association, the Federal Savings and Loan Association. The follow-
ing year, as part of the National Housing Act of 1934, its authority was
again expanded to include the direction and management of the newly
created Federal Savings and Loan Insurance Corporation.® In com-
mercial banking by contrast, each of these functions is performed by
a separate administrative agency.* Each of the Board’s three func-
tions will be discussed briefly before relating them to the problem of
discrimination.

Federal Home Loan Bank System.—The System consists of 11 re-
gional Federal home loan banks, which provide a reservoir of credit
for members. All federally chartered savings and loan associations
are required to be members; *® State-chartered associations, savings
banks, cooperative banks, homestead associations, and insurance com-
panies are eligible to become members or nonmember borrowers.”® The
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principal benefits of membership are assured advances of funds from
Federal home loan banks at low interest rates and the ability of Federal
home loan banks to transfer funds from one regional bank to another—
an advantage of some significance because of intermittent regional
credit shortages. Member savings and loan associations hold g7 per-
cent ($69.5 billion) of all savings and loan assets.®* Member associa-
tions made nonfarm residential mortgage loans of $14 billion during
1960, and at the close of that year, the holdings of member associa-
tions in such mortgages amounted to $58.5 billion.*

The Federal Home Loan Bank Board presides over this nationwide
community of economic power. It fixes the rate of interest at which
member institutions may obtain advances from the regional banks.**
The appropriate Federal home loan bank may approve or disapprove
applications for such advances.” The Board also can require examina-
tions of institutions requesting advances even though they may already be
subject to examination by other supervisory authority.* The act further
provides: **

The board shall supervise the Federal home loan banks created
by this act, shall perform the other duties specifically prescribed by
this act, and shall have power to adopt, amend, and require the
observance of such rules, regulations, and orders as shall be neces-
sary from time to time for carrying out the purposes of the pro-
visions of this act.

Significantly, the act declares: *

No institution shall be eligible to become a member of, or a non-
member borrower of, a Federal home loan bank if, in the judgment
of the board, . . . the character of its management or its home-
financing policy is inconsistent with sound and economical home
financing, or with the purposes of this act.

Although the purposes of the act are not explicitly spelled out, the chief
purpose certainly has to do with stimulating thrift and making available
to the people of this country a steady and sufficient supply of home
mortgage credit.*” Indeed, the principal requirement (and sine qua
non) for either membership or nonmember borrowing is that the insti-
tution in question make long-term home mortgage loans.*®

In summary, the Federal Home Loan Bank System is the creation of
the Federal Government. To provide the necessary reservoir of low-
interest credit within the System, the Federal Government has organized
regional Federal home loan banks, which one Federal court of appeals
has characterized as “Federal instrumentalit[ies] organized to carry out
public policy and [having functions which] are wholly governmental.” *°
The Federal Home Loan Bank Board, an independent administrative
arm of the Federal Government, supervises and regulates the entire
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System. No lending institution can become a member of the System
or even borrow from a Federal home loan bank if the Board does not
approve of the “character of its management or its home-financing
policy.”

Federal savings and loan associations—The Board’s authority over
member institutions of the Federal Home Loan Bank System is exten-
sive; its authority over the community of Federal savings and loan asso-
ciations is plenary. Their very existence depends on the Board. The
Board is authorized “under such rules and regulations as it may prescribe,
to provide for the organization, incorporation, examination, operation,
and regulation of associations to be known as ‘Federal savings and loan
associations,” and to issue charters therefor.” #* Their statutory purpose:
“. . . to provide local mutual thrift institutions in which people may
invest their funds and to provide for the financing of homes. . . .” **
The Board establishes conditions to be met before a charter is issued:
(1) minimum number of subscribers to the association’s capital; (2)
minimum amount of capital to be paid into the association’s savings ac~
counts upon issuance of a charter; (3) guarantee by the organizers or
others, of the association’s organization and operating expenses; and
(4) “such other requirements as it deems necessary or desirable.” **

The benefits that run to these institutions are significant. They hold
the exclusive privilege within the savings and loan community of using
the word “Federal” in their titles,* and enjoy the prestige of direct as-
sociation with the Federal Government. More tangibly, they enjoy cer-
tain tax exemptions ** and automatic membership in the Federal Home
Loan Bank System. Furthermore, the Federal Savings and Loan In-
surance Corporation automatically insures, in amounts up to $10,000, all
share accounts in these associations.*® These benefits help account for
the spectacular growth of these institutions from their relatively small
beginnings to their present dominant position in the savings and loan
industry. At the end of 1934, there were only 539 Federal savings and
loan associations. Total assets were $148 million, and they accounted
for only 2.2 percent of all savings and loan assets. By 1950, their num-
ber had not quite tripled (to 1,526); their assets had grown to $8.5
billion. At the end of 1960, their number had risen to 1,873, or 30
percent of all savings and loan associations (6,276). But their assets
had leaped to $38.5 billion, 54 percent of all savings and loan assets, and
they held $32.3 billion in home mortgage loans. Significantly, of the
1,873 existing Federal savings and loan associations at the end of 1960,
only 870 had been originally organized as such. The rest had con-
verted from State charters.*”

These are, to be sure, privately owned and operatcd institutions, but
they are subject to the FHLBB’s extensive and exacting regulation.
They owe their very existence and a large part of their success to the
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Federal Government. They are creations of the Federal Government,
chartered for express public purposes.

Federal Savings and Loan Insurance Corporation (FSLIC).—The
third function of the Federal Home Loan Bank Board is to direct the
activities of the Federal Savings and Loan Insurance Corporation, which
insures share accounts in amounts up to $10,000. All federally char-
tered savings and loan associations must be insured by FSLIC; State-
chartered associations and cooperative banks are also eligible for
insurance.

This Federal insurance has been a significant factor in the phe-
nomenal growth of savings and loan associations over the years. The
overwhelming number of savings and loan failures early in the depres-
sion caused a loss of public confidence in these institutions. In 1933,
the enactment of the Federal Deposit Insurance Act,*® providing for
Federal insurance of deposits in banks, caused a further draining of
money from savings and loan associations. In 1934, as part of the
National Housing Act, the FSLIC was established * to restore public
confidence and help revitalize these institutions. Public confidence, to-
gether with the attractive rate of dividends these associations offer, have
been important factors in their explosive expansion. At the end of
1960, associations holding $67.4 billion in assets (94 percent of all sav-
ings and loan assets) were insured by FSLIC.* The importance of
this Federal insurance is not lost on the savings and loan community.
Insured associations prominently advertise that the Federal Govern-
ment stands behind them. Federal insurance and a high dividend rate
are a formidable combination in the intense competition to attract the
public’s savings.

FSLIC maintains CW on the institutions whose share
accounts it insures. The Corporattén may reject any application for
insurance “if it finds that the character of the management of the appli-
cant or its home-financing policy is inconsistent with economical home
financing or with the purpose of this title.” ®* The purpose again is
not made explicit, but undeniably it is similar to that of the Federal
Home Loan Bank Act—to stimulate thrift and to aid in home financing:

Under the FSLIC, insured- associations must make monthly and an-
nual reports to the Corporation ** and submit to periodic examinations.”
They are restricted as to the type of advertising they may carry on,*
the geographical radius in which they may make loans,*® and the pro-
portion of their assets which may be loaned.*® Their charters, bylaws,
forms, passbooks, and certificates must be approved by the Corpora-
tion.” Furthermore, this insurance may be terminated if the FHLBB
finds that the institution in question “has violated its duty . . . or neg-
ligently permitted any of its officers or agents to violate any provision
of any law or regulation to which the insured institution is subject.” *®
They are a regulated industry.

e e e e s o
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FHLBB policy and discrimination—On April 13, 1961, the Com-
mission sent a letter of inquiry to the Board concerning its policies and
practices with respect to making mortgage credit available on a non-
discriminatory basis. On June 8, 1961, a reply was received from
Joseph P. McMurray, the newly appointed chairman. Because of the
short time he had been on the Board, he had not yet given adequate
personal consideration to the questions; therefore, he enclosed a memo-
randum which reflected the views of the Board’s staff on each of the
Commission’s questions.”® He did inform the Commission, however,
that on June 1, 1961, the Federal Home Loan Bank Board had adopted
the following resolution:

It is hereby resolved that the Federal Home Loan Bank Board,
as a matter of policy, opposes discrimination, by financial institu-
tions over which it has supervisory authority, against borrowers
solely because of race, color, or creed.

He added that this resolution would be circulated to all supervisory
agents.®

In response to a further inquiry from the Commission, Chairman
McMurray elaborated to some extent on the Board’s plans for implement-
ing this policy.®?

All of the Board’s examiners, who examine institutions over which
the Board has supervisory authority, have also been advised of the
June 1 resolution for their guidance in the examination of such
institutions.

If in the examination of these institutions our examiners find that
there is discrimination against borrowers solely because of race,
color, or creed, they will report the facts and such supervisory action
as is feasible will thereupon be taken to effect a discontinuance of
the practice.

The resolution was the Board’s first statement of policy on discrimina-
tion.** The precise nature of this new policy and the effectiveness of its
implementation are matters of great future interest.

The resolution itself constitutes a meaningful first step toward eliminat-
ing discrimination. There seems to be some inconsistency, however,
between the Board’s new policy, and the memorandum which was for-
warded to the Commission dated 6 days after the adoption of the resolu-
tion. The memorandum, prepared by the Board’s staff, seems to be a
justification for a policy of neutrality regarding discrimination—a policy
which the Board itself has abandoned.

The staff indicates that the Board has not attempted in any way to
uncover discrimination in the making of real estate loans,* nor can the
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staff estimate the extent to which the institutions under the Board’s
supervision make mortgage credit available to racial minorities.*® The
staff adds, however, “we do know that it is a widespread practice among
savings and loan associations to make loans to all so-called minority
groups.” %

While it is undeniably true that many savings and loan associations
do make loans to members of minority groups, it does not follow that
racial discrimination is wholly alien to the community of savings and
loan associations. The Commission’s studies indicate that discrimination
is, in fact, widespread among these institutions. In Los Angeles, for
example, a builder, having obtained a mortgage loan for a white pur-
chaser, was unable to obtain a similar loan for a Negro purchaser. The
Federal association denied the second loan on the grounds that the
neighborhood (white) was unsuitable.®

A 1959 Chicago survey showed that of the 243 associations in Cook
County (69 federally chartered and 143 State chartered and insured),
only 21, including the 2 Negro associations in the city, had made loans
in the heavily Negro-populated South Side area during the preceding 12
months. And only one white association had made an initial mortgage
loan to a Negro family in a white area.®

“Negro mobility” was concluded to be “limited to the resources of
Negro owned institutions.” ® In San Francisco, the Commission was
told, “Nonwhites have found that they must develop their own lending
sources.” ™

The view of the Board’s staff regarding the legitimacy of race as a
factor in mortgage financing bears mention. When asked whether
there are any circumstances under which a federally chartered, federally
insured, or other member institution might properly consider either the
race of the would-be borrower, or the racial composition of the neighbor-
hood in determining whether to make a real estate loan, the Board’s
staff replied: “It is our view that associations should base their mort-
gage lending solely on considerations of economical home financing and
prudent investment in sound loans under reasonable standards appli-
cable alike to all applicants.” The staff added, however: ™

Where the management of an association determines that the sound-
ness of its home mortgage investments is being, or is likely to be
adversely affected by economic factors, whatever their nature or
source, it is obliged by prudence and faithful discharge of fiduciary
responsibilities to effectuate such lending policies and practices as
will safeguard such investments.

The implication is that race may be an adverse “economic factor,” justi-
fying the denial of a mortgage loan application. It is not clear to what
extent the staff—or the Board, in view of its newly announced policy—
consider that race is necessarily such an adverse factor.
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There is much the Board can do to carry out its new policy. The cir-
culation of this policy within the community of savings and loan associa-
tions is, of course, a necessary first step. The Board further indicates
that examinations will be utilized to discover whether discriminatory
practices are carried on by the institutions it supervises. This can be
an important implementing step.  As the staff notes, the Board can take
measures to have objectionable loan transactions or practices corrected.
Significantly, the staff advises: “With relatively few exceptions, illegal,
defective, or unsound practice is revised upon supervisory request.” ™
The Board can use this informal exertion of supervisory authority as a
further means of implementing its new policy against discrimination.

The Board’s staff, strangely enough, is not in favor of extending the
scope of examination for purposes of implementing nondiscrimination.
For one thing, the staff appears to question whether examination may
properly be used for this purpose. It advises that the purposes of exam-
inations in general “are to assure sound financial condition and practice
and adherence to law and to prevent, detect, and correct financial prac-
tices that are illegal and unsound.” ™ With particular reference to mort-
gage loans, the staff advises, the purpose of examination “is to ascertain
and report the facts as to any violation of law or regulation and as to any
material failure to pursue safe and sound financial practices.” ™ But an
effective policy of nondiscrimination involving a wider scope of exami-
nation would not appear to be necessarily inconsistent with either of these
purposes. Furthermore, in view of the fact that the Board has indicated
its intention of extending the scope of examination for this purpose, it
would appear that the Board, if not the Board’s staff, is in accord with
this conclusion.

It should be noted that the Board’s staff does believe that the Board
presently has legal authority to require federally chartered associa-
tions and member associations of the Federal Home Loan Bank Sys-
tem (though not State-chartered insured associations) to conduct their
mortgage loan business on a nondiscriminatory basis.” If this is so,
then clearly the Board has authority to help implement its new policy
against discrimination by extending the scope of examination of these
institutions to include discrimination. The Board has indicated that
it intends to do just that.

The staff also had reservations about the desirability of a regulation
requiring nondiscrimination in mortgage lending. The administration
of such a regulation, the staff explained, would require recording the
race, creed, and color of each denied application; the specific reasons
for denial; and a supervisory determination as to whether the particular
application should have been approved.” Therefore, while the staff
believes that the Board has the legal authority to require nondiscrimina-
tion, it also believes that such a requirement would be undesirable be-
cause it “would be unenforceable and ineffective and probably would

38



operate to obstruct rather than to promote the objcctivc sought to be
attained.” " The staff concluded: ™

In our opinion such a . . . regulation would inevitably effectuate
a “segregation” of borrowers by race, color, or creed where no such
differentiation now exists or has any cause to exist, and would there-
fore impede, rather than facilitate, progress toward the desired
objective.

But an effective requirement of nondiscrimination need not involve
listing the race, creed, and color on mortgage loan applications. Con-
siderable progress has been made in the elimination of discrimination
in such matters as Federal employment, even though the keeping of
racial records was explicitly forbidden.” On the other hand, even if
a listing is required, the consequences need not be adverse. A required
record of race should do no more than make known to the examiner in-
formation which has been previously available only to the association’s
loan officers. It is not entirely clear how this would “impede” progress
toward nondiscrimination.

Between the initial step of circulating a statement of its policy and
the ultimate step of requiring and enforcing nondiscrimination, there
is a broad array of means available to the Board whereby it can utilize
its prestige and powers of persuasion to encourage the associations to
halt discrimination. As will be seen in the case of the banking agencies,
the Board already exerts a good deal of its authority through less formal
means than the issuance and enforcement of regulations and
requirements.

The Board’s resolution of June 1, 1961, opposing discrimination as a
matter of policy is a significant beginning. The FHLBB is the only
Federal agency involved in supervising the financial community that has
taken any action in this regard. If the Board carries forward by under-
taking and making an effective examination into discrimination (and
Chairman McMurray indicates that this is the Board’s intention), it
will be a move of momentous significance.

The Federal Government and commercial banks

Commercial banks, unlike savings and loan associations, are involved
in various lending activities other than home mortgages. Nevertheless,
at the end of 1960 the 13,456 commercial banks in the country (with
assets of over $258 billion) had more than $20 billion invested in non-
farm residential mortgage loans.®® Nearly all of these institutions are
benefited and supervised by one or more of three administrative agen-
cies of the Federal Government: the Comptroller of the Currency, the
Board of Governors of the Federal Reserve System, and the Federal De-
posit Insurance Corporation. These three separate agencies exercise,
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The National Housing Act also provided for the establishment of
national mortgage associations “to purchase and sell first mortgages and
such other first liens as are commonly given to secure advances on real
estate . . . under the laws of the state in which the real estate is lo-
cated.” * These associations were to be privately owned but governed
by FHA. They were to deal directly with financial institutions rather
than with the borrower. In short they were devices for assuring the
financial community that FHA mortgages would have a ready market.
Draftsmen of the act had anticipated that the financial community
might respond with some hesitancy to the FHA-insured mortgage.
Financiers were accustomed to short term, low loan-to-value ratio, un-
amortized mortgages. The FHA mortgage, with its low interest rate,
high loan-to-value ratio, and long term might be considered too risky—
despite government insurance—if there were no ready market for it.

Until these private associations were organized, however, the need
for a secondary market had to be satisfied. On January 31, 1935,
therefore, Congress authorized the creation of the RFC Mortgage Com-
pany “to assist in the reestablishment of a normal mortgage market.” *¢
This new subsidiary of the RFC was utilized temporarily to provide the
secondary market function, while Congress waited confidently for the
organization of the private associations. None were established.”
The Government was forced to take a more direct hand.

In February 1938, at the request of the President, the RFC estab-
lished the Federal National Mortgage Association (FNMA).?* Now
known as “Fannie Mae,” it was originally expected to serve two pur-
poses in aiding the Federal housing program. First, it made FHA
mortgages more desirable by offering an assured secondary market to
mortgage lenders concerned with liquidity. The mere fact that FNMA
was available was a source of comfort and an inducement for many
financial institutions to enter the mortgage market, even though they
actually made little or no use of the Federal agency. Secondly, it
facilitated the geographic spreading of mortgage capital. The reluc-
tance of private enterprise to form private national mortgage associa-
tions was not repeated when FNMA notes were offered to the public.
The initial offering of $29 million was oversubscribed many times.

Public housing

Up to this point, the main thrust of the Federal Government’s housing
policy had been to facilitate credit. The 1934 National Housing Act
was aimed primarily at relieving economic conditions, and only inciden-
tally at improving housing conditions. At the same time, however,
the Government was taking some direct housing action. The first
emergency legislation enacted during the depression, the Emergency
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in the world of commercial banking, roughly the same three functions
that the Federal Home Loan Bank Board exercises in the separate world
of savings and loan associations. Of the several categories of commercial
banks, national banks are most highly regulated and benefited by the
Federal Government. They are also, perhaps not by mere coincidence,
the dominant institution in the commercial banking community.

Comptroller of the Currency (national banks).—Between 1935 and
the end of 1960 the total assets of national banks more than quintupled,
jumping from $26 billion to $140 billion. They constitute only 34
percent of the Nation’s 13,456 commercial banks, yet they presently
account for 54 percent of all commercial banking assets.® In the area
of mortgage lending, they occupy a similarly dominant position. In
1939,” the total holdings of national banks in nonfarm residential mort-
gage loans were $1.2 billion, 46 percent of the total held by all commer-
cial banks. By the end of 1960, the holdings of national banks had
leaped more than tenfold to $11.4 billion, and their share of the expand-
ing commercial bank holdings in nonfarm residential mortgages had
grown to 56 percent.

The importance of national banks goes beyond the sizable resources at
their command. They are leaders in the financial community and, as a
group, enjoy perhaps the highest prestige and public confidence of all
the Nation’s financial institutions. Furthermore, their importance in
the home mortgage market is growing.*

As with Federal savings and loan associations, national banks are a
Federal creation, dating back to 1863.* Their status as such carries
with it many substantial benefits: They hold the exclusive privilege
within the banking community of using the word “National” in their
titles; *° they automatically receive the benefit of FDIC deposit insur-
ance; * they are members of the Federal Reserve System; *" and they are
protected by Federal statute from certain forms of State taxation.®® In
addition, they have been treated with great solicitude by the courts,
which have noted a quasi-governmental character about them. On
numerous occasions the Supreme Court has declared that “National
banks are instrumentalities of the Federal Government created for a
public purpose. . . .”®

The Comptroller of the Currency® is the administrative officer
charged with the duty of chartering, supervising, regulating, and examin-
ing these favored institutions. The Comptroller also has authority to
initiate proceedings for the removal of a director or officer of a national
bank who, in the opinion of the Comptroller, has continued to violate any
law or has continued unsafe or unsound practices.”* And under desig-
nated circumstances, he may initiate proceedings to forfeit the charter of
a national bank.®® The great bulk of the Comptroller’s pervasive au-
thority over national banks, however, lies in the wide range of discretion
he has in regulating their activities. There is little formality in the Comp-
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troller’s operations and almost no occasion for public hearings. One
of the foremost administrative law authorities has noted, regarding the
regulation of national banks: °*

Probably the outstanding example in the Federal Government of
regulation of an entire industry through methods of supervision,
and almost entirely without formal adjudication, is the regulation
of national banks. The regulation of banking may be more inten-
sive than the regulation of any other industry, and it is the oldest
system of economic regulation. The system may be one of the
most successful, if not the most successful. The regulation extends
to all major steps in the establishment and development of a na-
tional bank, including not only entry into the business, changes in
status, consolidations, reorganizations, but also the most intensive
supervision of operations through regular examination of banks.

The Comptroller has considerable discretion in deciding whether to grant
a charter to a new national bank.** He has similar discretion as to
whether to approve a branch application by a national bank.”® More-
over, the decision as to how often a national bank is examined is also
discretionary with the Comptroller, so long as it is at least three times
within each 2-year period.*

Through regulations and these regular examinations, the Comptroller
maintains effective control over the operations of national banks. For
example, when the mortgage loan policies of national banks are criticized
by the examiners, the Comptroller secures correction in the following
way: *

Such criticisms are brought to the attention of management, and
generally we experience little difficulty in obtaining its cooperation
in correction of any mortgage loans which may have been made in
conflict with sound credit standards or law. If, of course, the bank
fails to take such action as might be within its power to bring about
correction, the Comptroller has authority under the statutes to place
the bank under close supervision by means of more frequent exami-
nations or to proceed against those responsible to have them removed
from office. Cause for such action is extremely infrequent.

The supervisory and regulatory authority of the Comptroller over na-
tional banks is extensive and pervasive; the prestige of his office in the
community of national banks is high; the breadth of his directive and
persuasive powers to influence that community’s policy is wide; and
national banks themselves are “instrumentalities of the Federal Govern-
ment created for a public purpose.” It seems clear that the Comptroller
of the Currency has both the legal authority and the effective power to
require the elimination of discriminatory mortgage lending practices
by national banks.
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This Commission requested the Comptroller’s opinion regarding his
present legal authority to establish a requirement of nondiscrimination by
national banks. Hereplied:®

Throughout the history of this office all regulatory authority granted
to the Comptroller of the Currency has been directed toward le-
gality, safety, and soundness of activities of the national banking
system.  We have adhered consistently to the position that our
supervisory functions should be directed fully toward these
objectives.

The reply appears to acknowledge the existence of sufficient authority to
impose such a requirement. But it also suggests that such a requirement
would be undesirable or inappropriate—a suggestion borne out by the
Comptroller’s other responses to the Commission’s inquiries.

In response to a question as to whether his office presently maintains
any policy regarding racial discrimination by national banks in the
making of real estate loans, the Comptroller, Hon. Ray M. Gidney,
replied: “Our office does not maintain any policy regarding racial dis-
crimination in the making of real estate loans by national banks.” *® He
added: *“Our interest lies in the legality and credit soundness of each
loan, irrespective of the race, creed, or color of the borrower.” **

In response to a question as to whether his office has attempted to find
out if national banks make loans on a discriminatory basis, Mr. Gidney
replied: “[W]le do not attempt to determine whether national banks
make loans on a basis which weighs any factors other than legality and
sound credit.” *** The Comptroller was also explicitly asked for his
opinion on the desirability of a requirement that mortgage loans be made
by national banks on a nondiscriminatory basis. He replied: “We have
no knowledge of discrimination by national banks in their lending prac-
tices. We are not aware of whether there is a need for a statute or
administrative regulation dealing with this as a factor in the making of
real estate loans. Thus, we are not in a position to express an opinion
as to its advisability.” **

The Comptroller’s opinion was also requested on the question of
whether the race of the would-be borrower or the racial composition of
the neighborhood are legitimate considerations for a national bank in
determining whether to make a real estate loan. Mr. Gidney replied:
““Aside from the questions of legality and the borrower’s credit worthiness,
mortgage lenders are generally interested in the stability of the real
estate involved.” 8

Whether, in his opinion, the presence of Negroes or members of other
racial minority groups necessarily affects the stability of real estate,
Mr. Gidney did not say.
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“[N]ational banks are not Government corporations,” Mr. Gidney has
stated.'® “They are privately owned institutions and the legal respon-
sibility for the operation of each bank rests entirely with its board of
directors. The formulation of each bank’s loan and investment policies
is also the responsibility of its board of directors.” *** The Comptroller
adds: **

The essential purposes of our examination of national banks, which
we are required by law to make, are to determine the solvency of each
bank on the basis of an appraisal of its assets and to ascertain whether
the bank is operating within the framework of applicable laws and
regulations. Although in an examination each bank’s loan and
investment policies are factors which the examiner considers, prima-
rily he is interested in knowing whether safe and sound credit stand-
ards are followed, irrespective of the race, creed, or color of the
borrower, and the action the bank takes to deal with those exten-
sions of credit that may have been made illegally or have deteri-
orated below acceptable credit standards since inception.

The Comptroller’s standards in supervising the mortgage-lending
policies of national banks are credit soundness and legality. A policy
of nondiscrimination would not be inconsistent with these standards, and
Mr. Gidney does not assert that it would be. But the Comptroller
clearly indicates that, so far as he is concerned, national banks, as
“privately owned institutions,” are free to practice racial discrimination if
they so desire. This is a matter which, in Mr. Gidney’s view, is outside the
concern of his office. But the fact that national banks are “instrumental-
ities of the Federal Government created for a public purpose” (a status
which they have not been reluctant to claim when involved in litiga-
tion)'"" indicates that the Federal agency charged with the duty of
chartering and regulating them might be justified in requiring them to
assume some public responsibility.

Board of Governors of the Federal Reserve System.—The Board of
Governors supervises and controls the Federal Reserve System, which
was established in 1913.)® The System is made up of 12 Federal Re-
serve banks, one for each of the districts into which the country is divided,
plus their 24 branches. National banks are required to become members
of the System, and State-chartered banks may become members “‘sub-
ject to the provisions of this act [Federal Reserve Act] and to such con-
ditions asit [the Board of Governors] may prescribe pursuant thereto.” 1%

110

The benefits of membership are—

(1) to borrow from the Federal Reserve banks, subject to
criteria for discounting set by statute and regulation, when tem-
porarily in need of additional funds;
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(2) to use Federal Reserve facilities for collecting checks, set-
tling clearing balances, and transferring funds to other cities;

(3) toobtain currency whenever required;

(4) to share in the informational facilities provided by the
System;

(5) to participate in the election of six of the nine directors of
the Federal Reserve bank for their district; and

(6) to receive a cumulative statutory dividend of 6 percent on
the paid-in capital stock of the Federal Reserve bank.

Member banks must also comply with laws, regulations, and condi-
tions of membership. Such matters as the adequacy of capital, mer-
gers with other banks, relations with holding company affiliates and
bank holding companies, interlocking directorates, and loan and in-
vestment limitations are within the supervisory and regulatory jurisdic-
tion of the Board of Governors.*** The jurisdiction exists whether the
member bank is federally chartered (i.e., a national bank) or State-
chartered. In addition, State-chartered member banks are subject to
examination and general supervision by the Federal Reserve.

The 6,174 members of the Federal Reserve System constitute less
than half the total 13,456 commercial banks in this country. And, of
these, the 4,537 national banks (which are required to be members)
constitute better than 70 percent. However, of the $258 billion in
total commercial banking assets throughout the country, $217 billion,
better than 8o percent, is held by member banks. Of the 8,919 State-
chartered commercial banks, only 1,637, less than 20 percent, are mem-
bers of the System, yet this small percentage holds 65 percent of the total
assets of all State-chartered commercial banks. At the end of 1960,

' Federal Reserve System members held $16.2 billion in nonfarm home
. mortgages, 8o percent of the total held by all commercial banks.***

The Federal Reserve regulates, examines, and closely supervises its
member banks. The purpose of regulation ranges from insuring safety
and stability in loans and investments to upholding competition in the
banking community. The means available include the drastic steps of
removing an officer or director *** and requiring forfeiture of member-
ship.** There is seldom any necessity for resort to these measures: ***

Statutory provisions which elsewhere would be given meaning
through formal adjudication are typically in the banking field
given meaning only through supervision. . . . What happens is
that the Board [of Governors of the Federal Reserve System] en-
forces the statute through methods of bank examiners, who call to
the bank’s attention the items which require correction. A bank
which is inclined to disagree does not typically stand on its sup-
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posed rights and defy the Board to start a formal proceeding; sus-
pension is too drastic a remedy for the bank to risk. The bank
deals informally with the Board’s representatives until some
mutually satisfactory solution is worked out. Adjudication gives
way almost entirely to supervision. The administrative mainstay
is prevention rather than cure or punishment. The sanction is not
the power of suspension but the power of instituting proceedings.

The mortgage loan policies and practices of member banks are reviewed
with respect to financial soundness by means of periodic examinations.
Federal Reserve Chairman "William McChesney Martin describes the
Board’s corrective procedure as follows: ¢

All banking law violations, deficiencies in supporting papers, and
“classified” loans are brought to the attention of management both
in the report of examination and in an accompanying transmittal
letter, and their correction is requested. If the request is ignored
and the management persists in following unsafe and unsound
policies, the bank can be subjected to special examinations and a
warning can be issued under the provisions of section 30 of the
“~Banking Act of 1933 which, if not heeded, can lead to the removal
of the director or officer responsible for such unsound policies.

The Commission inquired of the Board as to whether, in its opinion, this
extensive regulatory power includes the authority to require that mort-
gage loans by member banks be made on a nondiscriminatory basis.
Unlike the FHLBB (and presumably the Comptroller), the Board does
not consider that it has such authority.**” Furthermore, the Board stated
that even if it had the authority, its supervisory and examining processes
would not be adaptable to the establishment of such a requirement.**®
Like the Comptroller (but unlike the FHLBB), the Board presently has
no policy on the question of discrimination,’*® and, like the Comptroller,
it considers that the establishment of such a policy would be undesirable.
The Board stated that, “Neither the Federal Reserve nor any other bank
supervisory agency has—or should have—authority to compel officers
and directors of any bank to make any loan against their judgment.” **
It explained that “denials of applications for bank loans in contrast to
approvals have never been considered within the purview of bank super-
visors or examiners.” *** The Board did not make clear whether it would
be equally vigorous in opposition to a policy or regulation which did not
involve affirmatively compelling banks to make particular loans to
particular persons.

The Board makes no attempt to learn, through examination or other-
wise, whether member banks practice racial discrimination in making
real estate loans.”® The Board does, however, implicitly acknowledge
the existence of such discrimination in the following statement, which
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also sets forth a suggested method of eliminating the problem—a method
that the Board finds preferable to the regulatory approach: ***

[T]he range of choice open to the would-be borrower of mortgage
funds is a wide one. This suggests, perhaps, that the existence of
an adequate supply of alternative sources of credit provides the most
feasible way of assuring nondiscriminatory lending to finance home
purchases. If there are sufficient alternative sources, the forces of
competition can come into play to make certain that the qualified
borrower is not denied credit simply because of race, creed, or color.

The Board did not indicate what specific measures might be taken to
increase competition to the point where discrimination would be
eliminated.

Board Chairman Martin implicitly recognized the discrimination
problem when he said: “Ideally, decisions that member banks make
as to whether or not to grant loan applications should rest upon financial
considerations alone.” ** He added: ‘“considerations of race, creed, or
color should not enter into business decisions.” ***

The latter statement appears, in the Board’s view, to be subject to an
important qualification. In response to a question as to whether the
race of the would-be borrower or the racial composition of the neigh-
borhood might be legitimate considerations for a member bank to take
into account in deciding whether to make a real estate loan, Chairman
Martin had this to say: **®

Since banks are primarily trustees of depositors’ funds and must
seek to protect those funds, it is entirely appropriate for them to
take cognizance of historical patterns in real estate values. Both at
the inception of any mortgage and during its life, a mortgagee must
be concerned with the stability of the value of the underlying prop-
erty and the trend of values in the neighborhood in which any par-
ticular property is located.

The reference to “historical patterns in real estate values’ seems to be a
gingerly allusion to what the Board believes is the likely result when a
Negro moves into a white neighborhood. Thus, if a member bank
felt that real estate values would become unstable, it could, for example,
properly reject a loan application from a Negro who wished to buy a
home in a predominantly white neighborhood. Therefore, Chairman
Martin’s first statement must be qualified to read: “considerations of
race, creed, or color should not enter into business decisions except when
the bank feels that they may affect real estate values.” Such a qualifica-
tion considerably alters the meaning of this statement.
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The opinion of the Board, then, appears to be that race, creed, or
color are not, in themselves, legitimate considerations in the decision
regarding the making of a mortgage loan; but they may have a bearing
on purely economic factors which are legitimate considerations. From
this viewpoint, the elimination of discrimination involves, first, deter-
mining the exact extent to which race, in fact, affects economic factors
and thereby becomes a legitimate consideration; and second, finding
ways of eliminating its consideration in all other circumstances.

The position of the Board of Governors of the Federal Reserve System
concerning racial discrimination in home financing is considerably less
neutral than that of the Comptroller of the Currency. The Comptroller
does not know whether national banks discriminate, nor does he intend
to find out. He also takes no position on whether a requirement of
nondiscrimination would be desirable. The Board’s position is similar
in that it maintains a hands-off policy regarding racial discrimination on
the part of the banks under its supervision, and does not make any attempt
to determine the extent to which this practice is carried on. It has, how-
ever, recognized that discrimination on the basis of race, creed, or color is
improper and, in its response to the Commission’s letter of inquiry,
addressed itself to the problems involved in ending this practice.

Federal Deposit Insurance Corporation (FDIC).—The Federal De-
posit Insurance Corporation was created in 1933 during the famous “one
hundred days” of the New Deal. Beginning in New York State in 182g,
attempts had been made, with some success, at deposit insurance on the
State level.'* For almost 50 years there had been considerable agita-
tion for such insurance on the Federal level,**® and the banking crisis of
1933 transformed this agitation into legislation. Public disillusion-
ment with the independent banking system had reached the point where
even so fundamental a change as nationalization of the banking in-
dustry was a distinct possibility; it is not untenable to suggest that de-
posit insurance may have been a primary factor in the continuation of
our existing banking structure. Certainly, it has been a formidable
factor in the return of public confidence in our banking institutions and
the consequent growth and success of this country’s banks.

In 1934, the 14,205 insured banks in the country had total assets
of $47.6 billion. By 1960, although the number of insured banks had
decreased (to 13,451), their total assets had increased more than six-
fold to $291.4 billion.**® In 1947, insured banks held loans secured
by residential properties totaling $9.6 billion.** By 1960, this figure
had increased to $41.8 billion ($20.3 billion held by insured commer-
cial banks; $21.5 billion held by insured mutual savings banks).* Of
the three Federal banking agencies, the FDIC supervises the largest
concentration of economic power. Although national banks and State
member banks of the Federal Reserve System automatically have their

47



deposits insured by FDIC*** the Corporation confines the bulk of its
examining powers to insured State institutions which are not members of
the Federal Reserve System.

The Corporation has considerable supervisory power.’*® Before a
State nonmember bank is accepted for insurance, the Corporation sub-
jects it to a thorough examination to determine whether the bank is
in sound condition. The Board of Directors of the Corporation then
makes its decision on the basis of the following statutory factors:**

The financial history and condition of the bank, the adequacy of
its capital structure, its future earnings prospects, the general
character of its management, the convenience and needs of the
community to be served by the bank, and whether or not its cor-
porate powers are consistent with the purposes of this act.

The Board of Directors of the Corporation can terminate the insurance
if it finds that an insured bank has “continued unsafe or unsound prac-
tices in conducting the business of such bank.” *** Insured banks are
further subjected to thorough periodic examinations.® By this means,
the Corporation keeps informed of the operations and policies of the
insured banks, and can control them. Like its sister banking agencies,
FDIC maintains effective control over the operations of insured banks
through informal means rather than by use of its ultimate formal weap-
ons. An eminent authority has made the following observation on
FDIC’s method of control: ***

The Federal Deposit Insurance Corporation has statutory au-
thority, after hearing, to terminate the insured status of a bank
whenever it finds that the bank is following “unsafe or unsound
practices.” Termination of insured status means termination of
a State bank’s membership in the Federal Reserve System, or
action by the Comptroller of the Currency to force a national bank
into receivership. Such drastic penalties are naturally avoided
and the effective power becomes one of supervision rather than one
of adjudication. In 20 years the FDIC took action against 177
banks, of which only 41 were suspended, but in the year 1956 over
10,000 examinations and investigations were conducted. Letters
from supervising examiners of the FDIC reinforcing the exam-
iners’ criticisms are probably the most effective administrative tool
for inducing compliance. In addition to the threat of formal
proceedings, the FDIC has statutory authority to publish reports
of examinations, but even this penalty of publicity is usually too
drastic for practical use and is valuable chiefly as a background
threat.
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In the course of these thorough and frequent examinations, the Corpo-
ration pays considerable attention to the mortgage loan policies and
practices of the insured banks. In response to a Commission letter of
inquiry, Hon. Earl Cocke, Sr., Chairman of FDIC, stated: “Cor-
rections are usually secured through pressure upon management to
correct unsound mortgage loan policies.” ** The mortgage policies of
insured banks are judged by the same standards as those used by the
Comptroller of the Currency and the Board of Governors—legality and
credit soundness. But there is a distinct difference in terms of attitude
toward discrimination. The Board of Governors indicates, in a cir-
cumspect way, that in its view the race of the would-be borrower or the
racial composition of the neighborhood are legitimate factors for a bank
to consider in determining whether to make a real estate loan. The
Comptroller, even more circumspectly, appears to agree. The FDIC
is not so circumspect.**®

There are circumstances under which a bank in its consideration

of a real estate loan application may consider the race of a potential
borrower or the racial composition of a neighborhood. There exists
a possibility that the financing of a real estate purchase for a mem-
ber of a minority group might have a serious effect upon values in a
neighborhood. If the bank already had a substantial number and
dollar volume of mortgage loans in the neighborhood, it would
necessarily consider the effect upon these assets. The bank manage-
ment’s important responsibility for safe investment of its depositor’s
funds may include the consideration of such aspects of any loan.
* # % Aside from the moral aspects of racial or other discrimi-
nation, every bank has a moral as well as legal obligation and re-
sponsibility toward the economic welfare of its depositors and
stockholders.

In Mr. Cocke’s view, it appears, banks whose deposits are insured by this
Federal agency may not only with complete propriety deny a mortgage
loan to a member of a minority group because of the racial composition
of the neighborhood, it may well be their obligation to doso. Mr. Cocke,
like Mr. Martin of the Federal Reserve Board, appears to acknowledge
that to the extent that race does not, in fact, affect the value of the prop-
erty, it is not a proper consideration in mortgage lending; but unlike the
Board (and the FHLBB), “[T]he Corporation has no reason to believe
that race is being used improperly by banks as a criterion in the making
of real estate loans.” ** FDIC apparently makes no attempt, through
examination or otherwise, to learn whether discrimination is practiced
by banks which receive the benefit of its insurance. “The Corporation is
primarily interested in the value of the bank’s assets which are a deter-
minant of the risk assumed by the Corporation in insuring the bank’s
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depositors.” ¥ Mr. Cocke states, nevertheless, that “The Corporation
has had no indication of an existing problem regarding racial discrimina-
tion in the making of real estate loans by insured banks,” 4

In response to a question concerning the desirability of a requirement
that mortgage loans be made on a nondiscriminatory basis by insured
banks, Mr. Cocke replied that such a requirement would not be
desirable.**

There is a long-established and well-tested principle in bank super-
vision that the supervisory authority will not dictate to bank man-
agement that it should or should not make loans to certain groups
or individuals. The supervisory authority is interested in the le-
gality and credit quality of bank loans.

With respect to the present legal authority of FDIC to establish such a
requirement, Mr. Cocke had thistosay: ***

The Corporation does not have authority to condition insurance of
deposits of an applicant bank upon an agreement by the bank that
it will make real estate loans on a nondiscriminatory basis. The
Corporation has no authority to require a bank to make any partic-
ular loan, nor should such authority be vested in the Corporation.

The Corporation’s prinicipal objection, like that of the Federal Reserve
Board, to the issuance of a nondiscrimination requirement in mortgage
lending is that such a requirement would constitute dictation to bank
management “that it should or should not make loans to certain groups
or individuals.” *** The Board puts it in terms of compelling officers
and directors of any bank “to make [a] loan against their judgment.” 4¢
Again, however, it is not clear whether the objection would apply equally
to a regulation which did not compel banks to make loans to particular
persons against their better judgment of purely financial considerations.
Mr. Cocke further states: ***

Applications for membership in the Corporation by nonmember
State banks require consideration by our Board of Directors of
statutory factors (sec. 6, FDIC Act). None of these factors con-
fer upon the Corporation authority to dictate to the bank what
loans it may make or to whom it shall extend credit.

One of these factors is “the convenience and needs of the community
to be served by the bank.” *®* Where the FDIC dispenses its benefits,
the banking “needs” (if not the “convenience”) of the entire community,
including minority groups, would seem to be entitled to consideration.
“The banking business has a quasi-public character,” *** Mr. Cocke
tells us. An institution engaged in such a business and benefited by
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deposit insurance—insurance conferred under the statutory criterion
(among others) that the “convenience and needs of the community”
will be served—appears to be failing to satisfy its public and statutory
responsibility insofar as it discriminates against a segment of the
“community.”

Finally, Mr. Cocke points out that it would be both unwise and futile
to attempt a requirement of nondiscrimination: **

A regulation or statute requiring a bank to make mortgage loans
on a nondiscriminatory basis could well defeat its purpose by antag-
onizing bank management not now practicing such discrimination.
Furthermore, it would probably prove to be unenforceable because
its provisions could be thwarted by decisions of boards of directors
or loan committees to the effect that certain loans lacked the credit
quality required by the bank.

The Commission does not concede, however, that the banking com-
munity adheres so strongly to racial discrimination as an operative prac-
tice that it would dishonor and demean its venerable profession by the
deliberate violation of a legal requirement of nondiscrimination.

Summary

These four supervisory agencies—the Federal Home Loan Bank Board,
Comptroller of the Currency, Board of Governors of the Federal Reserve
System, and Federal Deposit Insurance Corporation—represent Federal
authority over the community of mortgage lending institutions. The
institutions which they regulate and supervise hold $363.3 billion in
assets, Their home mortgage loan portfolios amount to $100 billion.

According to the evidence that the Commission has received through-
out the country, the financial community in which these agencies play
so large and vital a role is a major factor in the denial of equal housing
opportunities to minority groups. In Cleveland, a real estate broker told
the Commission’s Ohio Advisory Committee of “the gentleman’s agree-
ment among the builder, the banker, and the real estate agent in which
all have agreed to prevent an open market in housing as far as Negroes
are concerned.” ** He concluded: “in the final analysis it goes back
to the bank.” ***

Two of the four supervisory agencies*® acknowledge, at least im-
plicitly, that discrimination in mortgage lending does occur. All four
appear to agree that outright discrimination—the denial of credit on
grounds of race, creed, or color alone—is improper. None, however,
has conducted any inquiry into the extent to which the institutions under
their supervision engage in such improper practices. (None, it should
also be mentioned, has received any complaint of discriminatory prac-
tices by the institutions supervised. )
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One of the four agencies—the FHLBB—has recently adopted a policy
opposing such discrimination and has expressed the intention to imple-
ment this policy in the future. None of the other three gives any indica-
tion of adopting any such policy in the near future. While two of the
agencies (Federal Reserve Board and FDIC) disclaim any authority to
promulgate a requirement of nondiscrimination, all four agencies express
serious doubts as to the desirability of such a course of action. These
doubts cluster about two points: the nature of the regulation required
to effectuate a policy of nondiscrimination; and the belief, which all of
the agencies share, that race, creed, or color may affect the purely
economic value of property.

The types of policy or regulation that might discourage discrimination
in mortgage lending have not, unfortunately, been explored in practice.
They would appear to range from policy declaration, persuasion, educa-
tion, and simple leadership at the one extreme, to the most stringent
supervision and control of individual transactions at the other.*®™ It
may be, however, that effective measures could be developed at some
point short of the latter extreme to diminish discrimination without de-
priving the banking community of the independent financial judgment
that is its traditional prerogative. Such measures, if they could be de-
veloped, need only be directed at those practices which turn on race,
color, or creed, in themselves; they need not prevent the banker from
making a legitimate financial decision based on all the facts. In this
connection the relationship of race to property values is of considerable
importance. Although all four of the supervisory agencies seem to
adhere, in varying degrees, to the belief that race and property value are
necessarily interlinked, this view does not appear to be shared by FHA,
VA, or FNMA.*** As will be seen, moreover, it is totally rejected by
VHMCP. Indeed, in recent years, the trend of expert real estate
opinion has been to question it.'*®

Recently, Dr. Luigi Laurenti conducted a detailed and scientific study
in seven northern cities concerning this question of property values and
race.”” The author told the Commission of the results of his study and
concluded: “I believe very strongly that these findings place in great
doubt the statement generally heard that nonwhites inevitably and seri-
ously damage property values.” ** It was Dr. Laurenti’s belief that if
his findings were widely circulated, they could significantly reduce the
amount of discrimination in the housing market by reducing the appre-
hension of the property owners, the real estate profession, and the lending
community.’® Ashe putit: **

. . . the evidence could help expand the housing opportunities for
nonwhites by reducing or eliminating the exaggerated fears about
property values which have for so long kept so many doors closed
to them.
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The evidence on this question of property values is by no means complete,
but it seems clear that an important element of the problem is simply
apprehension. As the Commission noted in 1959, “In a real sense, the
only thing people in this situation have to fear is fear itself.” *** The
elimination of fear appears essential to equal housing opportunity. As
Dr. Laurenti pointed out to this Commission :

[I]f this happens, we will be moving toward a single housing market
for all. Those who are searching for shelter will not be divided
into two groups, the whites and the nonwhites. They will all have
equal access to whatever housing is placed on the market.

Voluntary Home Mortgage Credit Program (VHMCP)

Although the Federal agencies which supervise the mortgage financing
community seem largely unaware of any problem with respcct to racial
discrimination, and largely unwilling to do anything about it, this is
not equally true of the lending industry itself. The establishment of the
Voluntary Home Mortgage Credit Program in 1954 was, to a great
extent, a result of the lending industry’s realization that minority groups
were not securing their fair share of housing or home finance.

President Eisenhower, in his housing message to Congress on January
25, 1954, called attention to the fact that “. . . many members of
minority groups regardless of their income or their economic status, have
had the least opportunity of all our citizens to acquire good homes.” He
pledged: ‘“‘we shall encourage adequate mortgage financing for the con-
struction of new housing for such families on good well-located sites.” ***
During the 1954 congressional hearings, there was some demand for
direct Federal loans to aid segments of the population unable to get
mortgage financing on equal terms,’** and for elimination of the dis-
criminatory features of federally aided housing. The growing demand
for direct Federal lending to help minority citizens obtain home financing
was one impetus to the creation of the VHMCP. Another was the
opposition of private lenders to the VA direct-lending program for
veterans.'*®

The Life Insurance Association of America advanced the proposal for
a Voluntary Home Mortgage Credit Program as a frank alternative to
the prospect of more direct Federal lending.*®® As presented by the
insurance industry, this program was to “assure the general availability
of insured and guaranteed mortgage credit in small communities and
remote areas and for minority groups.”** The VHMCP, which was
enacted into law as part of the Housing Act of 1954,'*® marked the first
formal governmental recognition that minority citizens needed special
assistance to equalize their opportunity to obtain home financing. It is,
however, unique as a Government program. Its purpose and function
arestated as follows: %
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To the extent that the network of private financing institutions in
the mortgage market does not facilitate a flow of such funds into
remote areas and small communities and to minority groups, this
Program is designed to meet the problem. It is based on the
philosophy that private financing institutions can, if organized,
handle the problem without the need for more direct Government
assistance.

Following the enactment of the 1954 law, President Eisenhower declared :
“[U]nder this new law private financial institutions have a really good
chance to mobilize their own resources to supply adequate credit without
regard to race, creed, or color, to homeowners in every part of our
country.” *"°

In general, then, VHMCP has attempted to make mortgage money
available to people in small communities and to members of minority
groups anywhere, who cannot obtain FHA-insured or VA-guaranteed
loans on the same terms as are generally available to others. Its suc-
cesses are a tribute to the good faith of the private lending industry.
But its failures are a sober reminder of the fundamental limitations of
reliance upon good faith alone.

Operation of VHMCP.—The program is operated by a National
Home Mortgage Credit Committee, which consists of the Housing and
Home Finance Administrator as Chairman, and 14 members appointed
by him representing the various types of lending institutions, and the
building and retail lumber industries. In practice, the Committee is
made up of the representatives of the respective trade associations.
There are also regional committees with representation similar to that
of the national committee. There are Negro members on all regional
committees and on the national committee, and all committee members
serve without compensation. The role of the Federal Government,
which consists of providing a small staff, office facilities, and advice,'™
is carried out through HHFA. In response to a letter of inquiry,
Housing and Home Finance Administrator Robert C. Weaver described
the Government’s function in VHMCP as follows:**

VHMCP is a joint private industry-Government undertaking.
Since the program relies on private lenders to provide the mortgage
funds, the Government’s role in the program necessarily becomes
one of encouragement, guidance, and support of the effort of the
consumer and the lender to get together on financing the home
loan transaction.

The program is limited to FHA-insured or VA-guaranteed mortgage
loans and applicants may seek VHMCP assistance if they submit evi-
dence that they have tried unsuccessfully to obtain such a loan from
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at least two lending institutions. There is no racial identification on
application forms; however, any application received from an area not
previously designated as a “remote area” or “small community”
eligible for VHMCP assistance is returned with a form statement indi-
cating that VHMCP cannot process it unless the property is to be
“available for ownership or occupancy by a member of a minority
group.” **®* FEach regional office maintains a roster of cooperating
private lending institutions, to which loan applications are sent on a
rotating basis. If refused by one institution the application is referred
to the next in order, and so on.

No influence is exerted on the participating institutions with respect to
any of their loan criteria.™

FHA and VA standards are, of course, applicable, since VHMCP
isrestricted to these types of loans. Beyond this under the VHMCP,
all loans are made by private lending institutions in accordance with
their own lending standards—each institution is free to apply its
own credit tests, its own standards of construction, its own loan-
to-value and amortization standards, etc.

VHMCP and equal housing opportunity—VHMCP has issued no
regulations or directives to its participating institutions concerning credit
or appraisal policies with respect to minorities. “Since VHMCP
depends upon participating private lenders to provide the funds for
making loans to VHMCP applicants, it is in no position to issue [such
regulations or directives].'”®

The program is based on the frank premise that racial discrimination
is an operating practice in mortgage lending. As a real estate broker
pointed out to the Commission’s Ohio Advisory Committee: “The mere
fact that there exists a Voluntary Home Mortgage Credit Program is
unrefutable testimony that discrimination in financing exists. . . .’ '™
In Little Rock, Mr. C. J. Herman, executive secretary, VHMCP Region
5, told the Commission’s Arkansas Advisory Committee: "

[T]he minority groups were considered to have trouble in obtaining
financing, so consequently we treat them across the board without
exception as being eligible for the facilities of this program. . . . I
might give you our definition of a minority group insofar as our
program is concerned. It is those individuals who through color,
race, creed, or national origin are unable to obtain mortgage financ-
ing under reasonable conditions from reasonably accessible sources.

The following colloquy then ensued between Mr. Herman and a Com-
mission representative: "
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Mr. Ammon. I notice that your definition of minority groups, as
you read it, seems to recognize that there is racial discrimination in
lending practices of the private lending institutions. Is that a
correct conclusion?

Mr. HermaN. Now, please understand that I didn’t write the
definition.

Mr. AMmoN. Yes, sir.

Mr. HerMAN. But certainly I agree with you. That must have
been our interpretation at that time.

During the 614 years of its existence the VHMCP has placed 47,036
loans, in an amount of $479 million. The highest number, 12,941
(2,704 of which were for minorities), was placed in 1956, but since
then the number has become progressively lower each year. In 1960,
4,686 loans were placed (1,108 of which were for minorities). Of the
total number of loans placed, 10,197 (22 percent) totaling $112 million
have been for minority group members. This represents 58 percent of
the total applications received by VHMCP from minorities.’™ Most
of the remaining 42 percent whose applications have been turned down
by VHMCP lenders were unable to meet the requirements of the lenders
or FHA, usually because of insufficient income or unacceptable
property.

The life insurance companies, which originally proposed the VAMCP,
have been the mainstay of the program. They have been responsible
for more than 30,000 of the 47,000 VHMCP loans placed. With re-
spect to loans to minority groups, they have been responsible for 75
percent of the total placed throughout the history of the program,'®
mutual savings banks being next in importance with slightly less than
r1 percent of the total.

VHMCP has had some success in assisting the development of open
occupancy by locating financing for integrated projects. Successes
to date include g integrated projects in California covering 250 units, one
g5-unit project in Arizona, one 20-unit project in Wisconsin, and one
17-unit project in Nevada. In addition to locating mortgage financing
for these owner-occupied units, the VHMCP has located mortgage
financing for 4 integrated rental projects covering 634 units. VHMCP
points out that “Open occupancy projects have proven to be sound in-
vestments for those lending institutions which have made them.” **

In addition, VHMCP has recently undertaken to develop pools of
mortgage credit for section 221 relocation housing.™® So far, in Nash-
ville, Tenn., 105 such loans totaling $1 million have been made through
the mortgage pool (55 were made to members of minority groups). In
St. Louis, Mo., the details have been worked out for a $1 million financial
pool to encourage rehabilitation of homes in that city, and VHMCP
reports that financing plans are in the making in other cities.’*® But asa
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regional representative of VHMCP pointed out: “we haven’t had a
world of success in this field [of section 221 housing].” ***

The principal effort and effectiveness of VHMCP has been in focusing
the attention of the lending fraternity on its responsibility in the minority
housing field.  In speeches, conferences, interviews, and the day-to-day
conduct of business, the VHMCP exerts persuasion on the lenders to
fulfill their obligations and their opportunities in this field.

HHFA Administrator Weaver related one incident as an example
of the success that can be achieved by this means. In Shreveport,
La., the builder of a minority group housing project found his con-
struction plans blocked by a lack of mortgage financing. FHA and VA
had approved his plans for 300 2- and g-bedroom units in the $7,000
price range, but none of the lending institutions would make mortgage
commitments. The builder took his problem to the regional office of
VHMUCP, and within 6 weeks he had commitments for 50 loans and
had started building. One month later, he had 8o more commitments
and was out of trouble.’®

There are no sanctions to require cooperation from participating
institutions. The program, as its title clearly indicates, is purcly
voluntary, and must rely largely on the good will of participating institu-
tions. The effectiveness, indeed the entire concept, of VHMCP has
been questioned by some minority group spokesmen. One such spokes-
man referred to the program as a ‘“gimmick.”*®*® An experienced
Dayton, Ohio, real estate broker reported: ‘I know of no instance . . .
that the [VHMCP] program has secured a lender for the first home [to be
occupied by a Negro] in a new area.” **" He further reported that in his
experience, applications by minority group members were referred back
to the same institutions that had discriminated in the first instance.’®

In 1959 this Commission concluded: “VHMCP has neither stimu-
lated any large volume of construction of new homes for minority group
families, nor apparently has it relieved to any appreciable extent the
shortage of mortgage credit for minority groups.” ** Despite some
additional successes since then, the conclusion must still stand. Chair-
man Weaver readily admits now, as did Executive Secretary Graves in
1959,'*° that “the total number [of minority applications] has been far
smaller than was originally anticipated.” *** Mr. Weaver believes there
are quite a few factors responsible for the relatively low response from
minority group purchasers and for the general shortage of mortgage
funds for minority group housing. The basic difficulty, he believes, has
been the failure of local communities to make desirable land available.
Minorities are often restricted to older sections which do not meet FHA
and VA standards. In addition, the very scarcity of minority housing
tends to drive price to a point where the inflated sales prices require con-
ventional financing. Moreover, he stated that most Negro lending insti-
tutions favor conventional loans over FHA. Negro real estate brokers
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and salesmen are especially bound to conventional financing resources in
the sale of existing housing, and these persons often control or effectively
influence the conditions under which the home buyers obtain financing.
The buyer seldom asks for FHA or VA financing,*®* and even when he
does, the delay inherent in the VHMCP referral system often causes a
loss of interest on the part of both brokers and borrowers.***

VHMUCEP has found that the scarcity of loan money for Negroes stems
more from lack of experience on the part of lenders than from unfavor-
able experience. One of VHMCP’s principal functions is to provide
this experience and persuade lenders of the opportunities open to
them. Herein lies perhaps the greatest potential effectiveness of the
program, because “private lending institutions frequently expand their
lending activities in this field after being alerted to the investment merits
of minority loans.” *® Mr. Weaver points out “it is the policy of
VHMUCP to help provide mortgage credit to nonwhites in any location.
. . . Itis one of the aims of VHMCP to promote freedom of choice and
equality of opportunity in housing for minority groups.” *** Thus in his
view the racial composition of the neighborhood is not a legitimate con-
sideration which may properly be taken into account by an institution
participating in the program.'®® Mr. Weaver adds: “Traditionally

. it has been a consideration with many lenders, but I do not believe
that this is generally true of VHMCP lenders.” *" This view, that
consideration of race is improper as a lending factor, is largely shared
by FHA, VA, and Fannie Mae. It is only the Federal agencies
supervising the financial community that support the legitimacy of race
as a factor.

It is interesting to contemplate that if the philosophy and attitudes of
VHMCP have had the impact on the financial community which
VHMCP claims, these banking agencies which represent our Federal
Government may well be the rearguard of the effort to bring our prac-
tices in line with our ideals in the field of housing credit.

C. FEDERAL ASSISTANCE TO HOME FINANCE

The three Federal agencies primarily involved in aiding home finance are
the Federal Housing Administration (FHA), the Veterans’ Administra-
tion (VA), and the Federal National Mortgage Association (FNMA).
The principal function of the first two is to insure or guarantee mortgages
for eligible persons on eligible property, thus minimizing the risk of loss
to the lender, easing the way for the builder and developer, and facilitat-
ing mortgage credit to the public. The function of FNMA is to help
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provide a ready market for these FHA-insured and VA-guaranteed mort-
gages, and to provide special assistance in connection with particular
housing programs designated by the President or Congress. Each of
these Federal agencies operates in the context of the private housing and
home finance industry, and the members of that industry largely decide
who will receive these Federal benefits. None of the three Federal
agencies has exerted more than a token of its power to insure that all
Americans will have equal opportunity to enjoy these benefits.

FHA and VA

FHA and VA are the Federal agencies involved in the primary hous-
ing market. The power of the Federal Government as a force for equal
housing opportunity can be unleashed chiefly through these two
agencies.”® Between them, FHA and VA have insured or guaranteed
over $117 billion in loans. The two agencies differ in several ways,**
but their fundamental function is the same. One court has described
their function in the following way: **°

The involvement of the Government [through FHA and VA]
in the construction of a housing community . . . consists of a
guarantee to various banks and lending institutions that money
advanced by them to purchasers of individual properties will be
repaid, incidental to which guarantee and for the purpose of mini-
mizing the risk of loss to the Government is the prescribing of the
conditions upon which the Government will undertake to guarantee
the loans.

Another court has had this tosay: **

Here we have a situation where Government, accompanied by
constitutional restrictions against discrimination, has entercd the
field of housing to stimulate its construction and make more and
better housing available to its citizens. To do this, the way is eased
for all concerned—for subdividers, builders, and realtors, as well
as lending agencies and the homebuyer.

With respect to the recipients of these governmental benefits, this same
court has said: **

Indirectly and secondarily, but not unimportantly, the beneficiaries
are (1) the lender who gets a Federal guarantee of his loan; (2)
the real estate man, the builder and the subdivider, who have been
provided a ready means by which they can market their respective
products. Each of the latter group can count on his market, rather
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than simply invest his time, labor, and money in developing property
and then hope for buyers who can persuade a lender to advance
enough to enable them to purchase with no security other than the
property itself.

There have been two court cases involving discrimination in
FHA-insured and VA-guaranteed housing, in addition to several de-
cisions determining the validity of State antidiscrimination laws, in this
regard.*® In Johnson v. Levitt & Sons, *** the plaintiff Negroes sought
to restrain a developer from refusing to sell to them solely because of their
race, and to restrain FHA and VA from insuring and guaranteeing
mortgages on the properties so long as the racial discrimination con-
tinued. The Federal district court, while indicating that FHA and VA
“probably” had the power to prevent discrimination in the sale of hous-
ing project properties covered by Government insurance or guarantees
(and that Congress certainly did have that power),*® refused to hold
that these agencies were required to do so.

In Ming v. Horgan,*® on the other hand, where a builder and his
real estate agents refused to consider a Negro’s application to purchase
one of the FHA-insured and VA-guaranteed homes that the builder had
constructed, a California superior court held that in view of the degree
of governmental involvement, the Negro plaintiff had a constitutional
right not to be discriminated against. The court approved the plain-
tiff’s argument that “when one dips one’s hand into the Federal Treas-
ury, a little democracy necessarily clings to whatever is withdrawn.*”

The Levitt court, then, indicated that an FHA and VA requirement
of nondiscrimination would be legally valid, and the AMing court indi-
cated that not to require nondiscrimination was a violation of the Con-
stitution. The discussion that follows will focus on the relevant present
policies and practices of these two agencies.

Federal Housing Administration (FHA)

Through the years since its creation in the National Housing Act of
1934, FHA has been the principal agency carrying out the Federal
Government’s role in housing. Since the time of its creation, FHA has
administered the various Federal mortgage loan insurance programs.
The principal programs are:

Title I

Section 2 authorizes FHA to insure qualified lending institutions
against loss on loans made to finance the alteration, repair, improve-
ment, or conversion of existing structures and the building of small
new nonresidential structures.
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Title 11

Section 203 authorizes the insurance of mortgages on new and
existing one- to four-family dwellings.

Section 207 authorizes the insurance of mortgages, including con-
struction advances, on rental housing projects of eight or more
family units.

Section 213 authorizes the insurance of mortgages on cooperative
housing projects of eight or more family units. It also authorizes
FHA to furnish technical advice and assistance in the organization
of cooperatives and the planning, development, construction, and
operation of their projects.

Section 220 authorizes FHA insurance on liberal terms to assist
in financing and rchabilitation of existing salvable housing and the
replacement of slums with new housing in areas certified to FHA as
eligible by the Housing and Home Finance Administrator.

Section 221 authorizes mortgage insurance on low-cost housing
for relocation of families from urban renewal areas and families
displaced by Government action.

Section 222 authorizes the insurance of mortgages on dwellings
owned and occupied by persons on active duty with the Armed
Forces or the Coast Guard.

Section 223 authorizes the insurance under sections 203, 207, and
213 of mortgages on specified types of permanent housing sold by
the Federal or State Government.

Section 231 authorizes insurance of mortgages on multifamily
rental housing for elderly persons.

Title VII

Authorizes the insurance of a minimum amortization charge and
a minimum annual return on outstanding investments in rental
housing projects for families of moderate income where no mortgage
is involved.

Title VIII o

Authorizes the insurance of mortgages on housing built on or near
military reservations for the use of personnel of the Armed Forces,
and houses for sale to civilians employed at military research and
development installations.

FHA has written a total of $67 billion in mortgage insurance on nearly
6 million homes, on multifamily projects with almost goo,000 units,
and on property improvement loans for more than 24 million home-
owners.*®
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The evolution of FHA policy from one actively encouraging discrimi-
nation to ong advocating open occupancy has alrcady been recounted.*°
A considerable residue of bitterness, however, remains with many people
who remember early FHA policy (FHA in its early years has been char-
acterized as “a sort of ‘“Typhoid Mary’ for racial covenants”)®* and
from the effects of its present permissive policy. One Commission wit-
ness in Los Angeles, for example, had this to say:*?

It is my firm belief . . . that what we have in California by way
of residential segregation, we have because of the direct and indirect
governmental sanction and support, the direct Government sanction
and support that came from the enforcement of covenants, the direct
sanction that came from FHA’s earlier activities, and the indirect
sanction that comes from FHA’s present policies of permitting
builders and developers to refuse to sell or rent units in peripheral
areas to so-called non-Caucasians.

FHA and open occupancy—FHA’s present pohcy is to encourage
open occupancy, at least in connection with housing projects. By 1957,
41 such housing projects had been FHA-insured.*** FHA has insured
17 additional open occupancy projects since that time.*** To encour-
age the establishment of these projects, it has issued policy statements
and directives to its field offices. In addition, an Intergroup Relations
Service renders guidance and assistance to all segments of the agency
on housing matters pertaining to minority groups. Although FHA’s
policy of encouraging open occupancy is uniform throughout the
country, the agency operates on a decentralized basis with insuring
office directors having full responsibility for implementing the prescribed
requirements and directives.®® Obviously, implementation of this policy
varies with local conditions and the vigor with which the local Director
tries to carry it out. ' In Detroit, for example, FHA Director Hamborsky
told the Commission of his methods in approaching the objective of open
occupancy. The best way, he realized, was “to begin at your own
doorstep.” #¢ The Detroit office of FHA now employs Negroes at all
stages of administration. Approximately 18 of the 180 Detroit staff
members are Negroes, with positions ranging from clerks to appraisers,
architectural examiners, and one attorney.*” Mr. Hamborsky was able
to show a good deal of success in implementing the FHA policy of open
occupancy. In Cleveland, on the other hand, Director Hackman told
the Commission’s Ohio Advisory Committee that no positive steps had
been taken locally to encourage open occupancy.*®

The overall effect of FHA’s open occupancy policy is almost impos-
sible to measure. FHA has no information relating to nonwhite use
of FHA-insured mortgages; this includes the 58 open occupancy projects
FHA lists as having been established with the aid of its mortgage
insurance.**?
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Some estimates, however, have been made as to the extent of nonwhite
participation in the benefits of FHA-insured mortgages. In 1950, it
was estimated that less than 2 percent of the new homes insured by FHA
since 1946 had been available to minorities.”® In the San Francisco
Bay area, it was estimated that between 1950 and 1958, 200,000 (60
percent) of the 325,000 new houses were financed with FHA or VA
assistance. Less than 3,000 of these houses (under 1.5 percent) were
offered and sold to nonwhites, who comprised 10 percent of the popula-
tion.*® The Baltimore FHA district office and other sources indicate
that of the 68,000 units insured under FHA programs, only 1,800 (1,500
rental and 300 sale), or 2.5 percent, have been built for nonwhite occu-
pancy. Most of these units for nonwhites were built under the title VI
program for low-cost “war housing.” **

FHA has considered maintaining precise figures on nonwhite use of
FHA-insured mortgages. But Commissioner Hardy points out that
frequently the same people who urge the development of such data have
also argued that to assure unbiased processing of applications for mort-
gage insurance, race should not be indicated on any FHA processing
form.* In 1959, an FHA spokesman told the Commission that several
years earlier, FHA had attempted to compile figures on nonwhite partici-
pation in the program. But lack of sufficient personnel in FHA offices
and the difficulty of getting data from lending institutions were such, he
said, that “We simply abandoned the whole idea.” ** Commissioner
Hardy believes that over a period of the time the development and main-
tenance of such figures could be achieved—assuming the decision is made
to indicate race on the mortgagor’s application form and other processing
materials.®® : :

Restrictive covenants—As noted in the Commission’s 1959 Report,?*®
the Supreme Court’s 1948 decisions holding that racial restrictive cove-
nants are unenforceable,**” caused FHA not only to eliminate the model
restrictive covenant and all reference thereto from its Underwriting
Manual, but also to announce publicly that after February 15, 1950, it
would no longer insure mortgages on homes for which racial restrictive
agreements or covenants are filed after that date. Since that date, all
FHA mortgage forms have contained a covenant under which the mort-
gagor agrees that so long as the insured mortgage is in existence, he will
not file for record any racial restrictive covenant. FHA ignores racial
covenants as of no force and effect in the case of properties whose deeds
contain such covenants executed before February 15, 1950.

But restrictive covenants, after all, constitute only one means of
housing discrimination, and FHA’s restrictive covenant policy has not
had a great effect in securing equal housing opportunity.

Cooperative agreements—Where States and cities have antidiscrimi-
nation housing laws, FHA will refuse to insure loans for discriminatory
builders and developers. Such agreements exist between FHA and the
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States of California, Colorado, Connecticut, Massachusetts, New Jersey,
New York, Oregon, and Washington; and between FHA and the cities
of New York and Pittsburgh.

Under these agreements, FHA will refuse to do business with a builder
or developer found to have violated the State’s antidiscrimination law
who has failed or refused to correct the noncompliance.”® In States
with antidiscrimination legislation an informational sticker announcing
this policy is attached to all applications for FHA mortgage insurance.

But FHA does not act on its own initiative. Only after the State law
enforcement body finds that the law has been violated, does FHA do any-
thing. It then holds an informal hearing and only if it is satisfied that
the builder or developer has willfully violated the law and refused to take
appropriate action, will FHA suspend the violator from the further bene-
fits of participating in the FHA programs until compliance is firmly
established. As noted in the 1959 Report,*® it is likely that by the time
the State agency adjudicates a particular case, the builder will have com-
pleted and sold all the homes on a discriminatory basis. Apparently,
the suspension applies only in the State in question and not on a national
scale. This is an academic matter, however, for FHA has never sus-
pended any builder or developer. Commissioner Hardy states: “We
have no knowledge of any case in which there has been a valid determi-
nation made that a builder or developer has violated State or local anti-
discrimination laws and has failed to make satisfactory correction of the
noncompliance.” **°

Perhaps the most celebrated case involving an FHA cooperative
agreement is Levittown, N.J., planned as a development of 16,000
homes to be built over a period of 5 to 7 years. Early in 1958, its
builder was quoted as saying that sales would be limited to whites, and
that long-term mortgages, insured by FHA, would be available to
qualified purchasers. Sales began in June 1958, and shortly afterward,
two Negro applicants filed complaints against the builder with the New
Jersey Division Against Discrimination (now called the Division on
Civil Rights) under the New Jersey antidiscrimination law, charging
that they had been barred from purchasing homes in Levittown solely
because of their race. The State agency proceeded to take action in
the matter, but protracted litigation on procedural and constitutional
points prevented a ‘“valid finding” for some time. During this period,
FHA continued to insure loans on Levittown property. In November
1959, the builder and the agency agreed (in a consent order) that if
the court held the law applicable, an immediate order could be issued
directing the builder to cease its discriminatory practices. At the time
of the consent order, some 2,100 homes insured by FHA had been sold.
In March 1960, the builder announced that he would voluntarily begin
selling homes in the development to Negro families and urged the
establishment of a Levittown council on human relations. More
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than 2,400 units insured by FHA had been sold. The litigation, how-
ever, continued. In June 1960, the U.S. Supreme Court refused to
review the New Jersey Supreme Court’s ruling that the State law did
not violate the Constitution *** and the case was closed. Approxi-
mately 2,700 homes insured by FHA had been sold. No action had
been taken by FHA by way of suspension or investigation, and mortgage
insurance had been granted as usual.

In its 1959 Report, this Commission recommended that FHA require
builders subject to State and city laws against housing discrimination
to agree in writing that they will abide by such laws. It further recom-
mended that FHA establish its own factfinding machinery to determine
whether such builders are violating State and city laws, and, if it finds
that they are, that it should take immediate steps to withdraw Federal
benefits from them, pending final action by the appropriate State agency
or court.®® The first of these recommendations—that builders subject
to State and city laws against housing discrimination agree in writing
that they will abide by such laws—is now receiving active consideration
by FHA.**® FHA does not, however, contemplate adopting the second
recommendation—that FHA establish its own factfinding machinery.
Commissioner Hardy explained : ***

It is our opinion that enforcement of State-local antidiscrimination
laws is a local responsibility. FHA should be neither a factfinding
organization nor a policing authority for enforcement of State
and local laws. FHA does take the responsibility of refusing to
do business with persons who do not comply with such State and
local antidiscrimination laws and refuse to correct such
noncompliance.

Nondiscrimination as uniform policy.—Commissioner Hardy was
asked whether FHA takes any action {or plans to take any action) in
States and cities other than those which have enacted antidiscrimination
laws, to require nondiscrimination on the part of builders and developers
who receive the benefit of FHA mortgage insurance. He advised that
certain requirements prohibit discrimination in employment in connec-
tion with construction contracts and subcontracts for multiple dwelling
houses constructed under FHA-insured mortgages.®® He also stated : **®

No further changes are presently contemplated in FHA policy or
practice to impose an open-occupancy requirement in FHA-assisted
housing without such a policy directive from either the Congress or
the Executive.

In its 1959 Report **" the Commission recommended such a policy di-
rective in the form of an Executive order.
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Appraisals—FHA generally uses its own appraisers to determine the
value of the real estate upon which an insured mortgage will be given.
Commissioner Hardy states: “Factors of race are not admissible as
appraisal considerations under FHA regulations and directives.” #**
FHA was asked whether there are any circumstances under which the
race of the would-be borrower or the racial composition of the neighbor-
hood might be legitimate considerations for FHA appraisers to take into
account in appraising the value of the property. Commissioner Hardy
replied: **°

The appraiser evaluates the property—never the mortgagor. He
has no knowledge of the proposed mortgagor, unless the mortgagor
happens to be a resident in an existing house and identifies himself
to the appraiser. He has no interest in the identity of the mortgagor,
since his purpose is to find a value which will reflect the attitude
of typical purchasers and the price they are warranted in paying.

FHA credit evaluation policies.—The Commission noted in its 1959
Report **° that most FHA local insuring offices were accepting all or part
of the wife’s income in mortgage credit analysis. Because of this new
policy, FHA stated, “thousands of nonwhite families whose incomes
were formerly too low became eligible for minimum-cost homes.” >

Commissioner Hardy reports that the present policy is to include the
income of working wives as effective income “in all cases where it is
reasonable to assume that such income can continue during the early
period of mortgage risk.” *** This practice applies to all groups.®*® As
such, it goes far beyond the practices of lenders in uninsured mortgage
financing, who generally exclude the income of working wives in their
determination, except in certain professions, and then only within cer-
tain age limits.***

District offices implement this FHA policy at their own discretion.
FHA processing instructions apply equally to all insuring offices, but
each individual case, Commissioner Hardy points out, must be analyzed
“consistent with the facts surrounding the transaction,” *** and the appli-
cation of credit policies requires the exercise of judgment by the local
insuring office.*¢

Although FHA does not have information available to determine
the effect of the inclusion of secondary income on minorities’ opportuni-
ties for adequate housing, Commissioner Hardy reported that in a 50-
percent sample of single-family homes processed in 1959, 28.2 percent
involved the dual income of husband and wife. In 65.2 percent of these
cases the wife’s income was considered effective in determining the ability
to meet the mortgage obligation.*"

Another way in which FHA’s credit standards differ from those of the
general mortgage credit community, FHA states, is that most mortgage
lenders apply rigid rules of thumb to the relationship between income
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and monthly payments, mortgagor’s age, and secondary income; FHA
does not use such rules.*** The monthly mortgage payments must be
within the mortgagor’s reasonable ability to pay a determination made
with the help of extensive experience data relating housing expenses to
income.

FHA’s stated policy is opposed to varying the credit evaluation on
the basis of race.”® Commissioner Hardy reports that FHA has no
record of having received any complaints as to violations of this policy.**

FHA and lending institutions.—For a lending institution to deal in
FHA-insured mortgages, it must be “approved” by FHA.*' Non-
discrimination in the making of mortgage loans is not one of the FHA’s
“approval” criteria. Asked whether, in his opinion, the inclusion of non-
discrimination as a requirement for “approval” could be accomplished
without additional legislation, Commissioner Hardy replied: ***

In our opinion, a nondiscrimination requirement for “approval”
could be accomplished without additional legislation, but we do not
presently contemplate adopting such a requirement without a policy
directive from the Congress or from the Executive.

But should lending institutions have to meet a requirement of non-
discrimination to obtain FHA “approval,” Mr. Hardy says: “No prob-
lems are anticipated. It is probable some mortgagees may reduce their
FHA activity or drop out entirely so as to avoid possible controversy.” 2%

Reacquired property.—Since its creation, FHA has acquired a con-
siderable number and dollar amount of properties. Through the first g
months of fiscal year 1961, FHA had acquired a total of 46,141 proper-
ties, consisting of 124,604 units, in a total amount of $897,454,706. Of
these acquired properties, 29,643 had been sold. They consisted of
63,336 units in an amount of $408,423,126. Thus, FHA has on hand
nearly $500 million worth of repossessed property.***

FHA depends upon broker-managers for the rental management of
all properties and for the sale of homeownership-type properties. It in-
structs brokers to make properties available on a nondiscriminatory basis.
Manuals emphasize that these properties are to be made available with-
out distinction as to race, creed, or color, and that the public is entitled
to a continuous flow of information about acquired properties.”®® In
addition, in a letter to the directors of all field offices, dated November 3o,
1959, FHA reaffirmed its nondiscrimination policy regarding acquired
properties.?®®  But there is no indication that FHA makes any attempt to
insure that the brokers don’t discriminate.

The Commission has received reports of some of the practices with
respect to such repossessed property. In Morrisville, Pa., for example,
FHA reacquired approximately 275 homes in a housing project known
as Grandview Estates. An exclusive listing was given to one broker.
Mr. William Kelley, director of the Philadelphia FHA district office,
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stated to a Commission representative that as of April 1961, about 50
of these houses had been resold. Attempts by other firms to present
interested Negro buyers to the realtor handling the resale were rejected.
FHA Director Kelley acknowledged to the Commission representative
that his office had expressly permitted this broker to refuse cooperation
with any other broker.?*’

Mr. Peter J. Longarzo, director of FHA’s Newark district office,
informed a Commission representative that he had instructed his prop-
erty manager to inform all brokers who had been given exclusive list-
ings to cooperate with other brokers having prospective purchasers,
without regard to race. FHA’s primary interest, he explained, was to
return the houses to the private market as soon as possible. On the
other hand, attempts by Negro real estate brokers to obtain a statewide
list of FHA-reacquired properties from the Newark office of FHA were
unsuccessful. Director Longarzo stated to a Commission representa-
tive that this entailed too much clerical work, but that a complete list
of reacquired properties was maintained in his office, available to all
persons who wished to see it.**®

In Baltimore, the local FHA director, Charles H. Bocherding, in-
formed a Commission representative that listings of FHA repossessions
were sent to selected brokers who operated in the particular area where
the houses were located. When asked whether this practice could re-
sult in discrimination by limiting Negro brokers, for example, to sales
in areas considered Negro, Bocherding replied that no attempt was made
to tell a broker to whom to sell. 2%

These reacquired properties are Government owned. The question
therefore presents itself whether FHA has not a positive obligation to
make these properties available on a nondiscriminatory basis; whether
when brokers are used, FHA has not an obligation to require by contract
that these brokers, acting as agents of FHA, will not discriminate against
any prospective purchaser or lessee.

Veterans’ Administration (VA)

One of the benefits that Congress has conferred upon veterans in the
period since World War II is the opportunity to buy a home or farm
with little, and at one time with no, downpayment.**® From 1944 to the
end of 1960, VA, through its loan guarantee program, guaranteed almost
$50 billion in mortgages on more than 5% million homes. Through its
direct loan program, which began in 1950,*** more than 177,000 homes
have been financed, in an amount of almost $1.5 billion. Because of its
more liberal policies, VA’s benefits have been available to more low-
income home purchasers, and hence to more nonwhites, than has FHA
insurance.

VA does not maintain statistics on the race of the recipients of either
direct loans or loan guarantees, because they would not “serve any useful
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purpose insofar as VA or the applicant for a loan is concerned,” and
“the requirement of supplying the information would be misinterpreted
by some persons.” ** The 1956 National Housing Inventory indicated
2,976,129 single dwelling properties with VA loans, of which 2,889,496
had a white person as the head of the houschold and 86,633 (2.9 per-
cent) had a nonwhite head of household.*®® VA statistics show that as
of June 30, 1955, about 7.5 percent of all civilian veterans of World
War II and the Korean conflict were nonwhite.***

Restrictive covenants.—As noted in the Commission’s 1959 Report,**®
VA regulations prevent the use of racial restrictive covenants on property
financed under a VA guarantee. These regulations apply to property
encumbered by racial restrictions created and recorded after February
15, 1950. Unlike FHA, VA does not refuse to issue a guarantee on a
loan covering property subject to such a restriction. But the lender is
deprived of the very valuable right of conveying the property to VA in
the event of default and foreclosure. ‘“Thus,” VA states, “prudent
lenders would not make such loans.” **¢  This has the corollary effect of
making it virtually impossible for the developer who placed the racial
restriction on the property to market his product to veterans. Further-
more, VA regulations provide that if a borrower should file a racial
restriction subsequent to February 15, 1950, the holder can declare the
unpaid balance of the loan immediately due and payable.?®” With re-
spect to the direct loan program, VA will make no loan on property
encumbered by a racial restrictive covenant created and filed after
February 15, 1950.2*® A subsequent filing of such a restriction by the
borrower subjects the loan to optional acceleration by VA.

As pointed out in the discussion of FHA, however, restrictive cove-
nants are only one means by which racial discrimination is practiced;
a means which is judicially unenforceable in any case.

Cooperative agreements—VA now has cooperative agreements with
five States that have antidiscrimination laws, with respect to the sale
of newly constructed housing: New York, New Jersey, Washington,
Oregon, and Connecticut.>*® In addition, the VA regional offices are
trying to work out a cooperative agreement with the California au-
thorities. As noted in the Commission’s 1959 Report,’™ under these
agreements VA will advise the State’s enforcement agency of new hous-
ing developments which are submitted to it for approval, and the State in
turn advises the builder of its antidiscrimination statute. VA requires the
State to find that a builder has violated the State law before it will
undertake to determine whether a veteran is involved. If so, VA will
suspend the builder from its program. No such suspension has ever oc-
curred. In a few cases where suspension was considered, VA stated,
“the subsequent action of the builder of complying with the State law
made suspension unnecessary.” *"*
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In its 1959 Report,*™ the Commission recommended that these co-
operative agreements require that builders subject to these laws against
discrimniation in housing who desire the benefits of the VA loan guaran-
tee programs agree in writing that they will abide by such laws. It was
further recommended that VA establish its own factfinding machinery
to determine whether such builders are violating these laws, and, if it
is found that they are, immediate steps should be taken to withdraw
these benefits from them pending final action by the appropriate State
agency or court. VA does not contemplate putting either of these rec-
ommendations into effect.””® Chief Benefits Director Brownstein con-
tends: “They [the builders] are charged with knowledge of the law and
are bound to know the possible consequences of violations. The enforce-
ment of these laws is the responsibility and prerogative of the State or
local authorities.” 2™

With respect to factfinding machinery, VA does not belicve it either
advisable or feasible to “duplicate” the factfinding of State enforce-
ment agencies: “We believe the State enforcement agencies charged
with the enforcement ought to make the necessary determinations and
the action of the VA [should be] based on these findings.” ?** As the
Commission noted in the 1959 Report, where a State antidiscrimination
agency finds a builder discriminating against veterans by reason of race,
the VA will suspend the builder and inform him “that the discrimination
which the builder has engaged in is considered to be an unfair or prej-
udicial marketing practice or method under the provisions of section
504(c) of the Servicemen’s Readjustment Act of 1944, as amended.” *®
This statute authorizes the VA Administrator to ***—

refuse to appraise any dwelling or housing project owned, spon-
sored, or to be constructed by any person identified with housing
previously sold to veterans . . . as to which it is ascertained that
the type of contract of sale or the method or practices pursued in
relation to the marketing of such properties were unfair or unduly
prejudicial to veteran purchasers.

1f such discrimination is covered by the provision of that Federal act
(and VA has determined that it is), it is difficult to understand VA’s
position that “the enforcement of these laws is the responsibility and pre-
rogative of the State or local authorities” and that the State enforcement
agencies should make the determinations upon which VA action will
be based.

Nondiscrimination as uniform policy~The Commission noted in its
1959 Report, if such discrimination is covered by the provision of that
Federal act, it also is difficult to see why it is applied only in States with
antidiscrimination laws.*® Mr. Brownstein explained: “There is a
serious legal question of whether the VA has the authority, based solely
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on the cited statute, to suspend a builder from participation if his con-
duct is not unlawful in the State.” **® But a State enforcement agency’s
finding of discrimination, although of considerable value in showing that
discrimination has, in fact, been practiced, should have no bearing on the
legality of VA’s position that discrimination is an “unfair or prejudicial
marketing method” under the Federal act. If VA’s position is legally
valid, it would seem to be valid in all States, not just in those with their
own antidiscrimination laws.

Mr. Brownstein also pointed out that the factfinding and enforcement
machinery would be quite complex, and he raised the question of whether
such factfinding and enforcement are a proper function of the Veterans’
Administration.®® No other agency, however, was suggested as being
better suited.

In response to a question concerning the desirability of requiring non-
discrimination as a uniform policy throughout the country in connection
with VA-guaranteed loans, Mr. Brownstein had this to say: **

[A]Il aspects of the problem must be weighed and balanced. I do
not believe anyone would suggest that in order to avoid [discrimina-
tion] of one group, all groups should be discriminated against.
Thus, there is presented the question of the extent to which other
veterans would lose the opportunity to participate in the programs
because of an interest in avoiding discrimination against one group
of veterans.

The difficulty with this formulation is that it ignores the third alterna-
tive—that the proper function of the Veterans’ Administration is to avoid
discrimination against all groups of veterans; and to insure that the bene-
fits it administers are available to «ll veterans on a basis of equal
opportunity.

Appraisals—Unlike FHA, VA generally utilizes the services of private
“fee appraisers” in assessing real estate. It uses its own staff primarily
for spot checks. VA directives state that the race of the applicant is not
“germane” and the fee appraiser should not record it on the appraisal
form.*®® Under VA procedures, each appraisal made by the designated
fee appraiser is reviewed to determine that the appraiser’s conclusions
are “‘consistent, sound, supportable, logical, and prepared in accordance
with acceptable appraisal techniques, standards, and prescribed VA in-
structions.” ?** In addition, VA staff technicians conduct a monthly
field review of at least 10 percent of the average sum of appraisal requests
received during each of the g preceding months. But no review or spot
check is aimed specifically at discovering whether these private fee
appraisers discriminate on the basis of race.
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VA was asked whether there are any circumstances under which the
race of the would-be borrower or the racial composition of the neigh-
borhood might be legitimate considerations to be taken into account by
appraisers. Mr. Brownstein replied: “Under our policies and pro-
cedures the race, creed, or national origin of a particular applicant for
a mortgage loan or an appraisal is not to be considered in determining
the reasonable value.” ®** He added: **°

Neighborhood characteristics undoubtedly have a bearing on valua-
tions. However, the racial composition would be a legitimate con-
sideration only to the extent that an available market and demand
is being influenced. However, we do not believe that the race of a
proposed occupant per se should have any bearing on property
values.

VA and lending institutions—There is no restriction on the type of
lending institution eligible to make a VA-guaranteed home loan. Even
an individual may be a lender.?®® VA makes no attempt to determine
whether these lenders discriminate. Mr. Brownstein explained: “It
always has been VA’s position that we cannot require lenders to make
GI loans or to prescribe lending policies.” *** He also added: “We do
not believe that there would be a proper basis for VA to try and establish
why a particular lender is not making GI loans or has declined to make
one to an individual veteran.” *%*

With respect to the legality of a nondiscrimination requirement for
lenders, Mr. Brownstein said that the VA is authorized by statute to
refuse to allow a lender to participate in the program if he fails to main-
tain adequate accounting records, to demonstrate proper ability to serv-
ice loans, or to exercise proper credit judgment in respect to loans guar-
anteed or insured by VA.*® This section also provides, however, for
the suspension of the lender if he “willfully or negligently engaged in
practices otherwise detrimental to the interests of veterans or of the
Government.” *°  Mr. Brownstein pointed out that “the principal ob-
jective of the latter provision was the protection of the monetary interests
of veterans and the Government arising from their respective interest as
borrowers and guarantor.” ** Nevertheless, discrimination on the part
of participating lending institutions could well be considered “detri-
mental” to the interests of those veterans discriminated against, and of
the Government, which has established the VA-guarantee program for
the benefit of all veterans.

Reacquired property.—As shown by the accompanying table, VA has
acquired a sizable number of properties over the years.
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TABLE 2.—VA reacquired properties

Year Number Amount
I047=53 « « o v e e 4 e o . 11,300 $61, 553, 530
I054 + + ¢ o v h e e e e . 2,509 17,630,130
I0B5 , ¢+ v v 4 e e e e e e 3,611 24, 154, 420
1956 . . . . ... . 4,771 38,651,930
1957 « ¢ o 0 v e e e e e e 6,780 5%, 620, gbo
1958 . . .. 0oL 9,017 81, 400, 790
1050 « + « 4 h e e e e e 11,088 102, 927, 900
1gbo . .. .. L. . 12,073 102, 475, 300
Total . . . . . .. .. 61, 149 486, 414, 960

Source: Statistics supplied by VA,

It is VA’s policy to sell these acquired properties as quickly as possible
for the best obtainable prices, usually through local brokers. An in-
formation bulletin, dated December 11, 1959, distributed to all parties
concerned with the sale of VA-acquired properties, clearly sets forth
the VA policy against discrimination on the basis of race, creed, or color,
and states that VA expects all persons concerned to abide by this pol-
icy.*® There is no indication, however, that VA attempts to police
this policy.

As in the case of FHA, reports of broker discrimination have come
to the Commission. For example, a Commission representative was
informed that in Trenton, N.J., one local realtor has enjoyed a virtual
monopoly on exclusive listings of VA-foreclosed properties. On one
occasion, it was reported, a Negro real estate broker requested a list
of such properties from this realtor and was sent a small list of houses,
all located in Negro areas. The balance of the realtor’s VA properties
was in white areas.*®*

In Los Angeles, a Negro witness told the Commission of his experi-
ence in helping a cousin locate a VA-repossessed home in the Azusa
area. After three or four VA-authorized brokers had refused to sell
him a home, the cousin found one broker who said that he would give
him a passkey and a list of a number of available VA properties, and
he could go to inspect the properties by himself. However, if he found
one he liked, this particular broker would not represent him in buying
the home. In attempting to take the matter up with the Los Angeles
regional office of VA, the assistant loan guarantee officer told the wit-
ness that “personally he was interested in the matter, but officially it
was not a popular item to be discussed at the Veterans’ Administra-
tion office.” %%
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In Baltimore, a Commission representative was told that a broker
advised a Negro family interested in purchasing a VA-repossessed home
that it was “not available to colored.” This family had originally been
quoted a price of $8,000 in a telephone discussion. They subsequently
paid $9,000 to a speculator for an identical VA-repossessed home next
door, receiving a land installment contract, which gave them no title.
It was charged that VA’s Baltimore office policy was to make proper-
ties in “white” areas available only to white brokers, and properties in
Negro areas to only Negro brokers. The matter was ultimately resolved
through a Baltimore VA office directive to all of its personnel, stating a
firm nondiscriminatory policy in sales and in dealings with brokers, ap-
praisers, and contractors.*®®

As noted in the discussion of FHA,*®® these properties acquired by
VA are Government owned. Thus VA has a particular obligation to
insure that they are sold on a nondiscriminatory basis.

Federal National Mortgage Association (FNMA)

The Federal National Mortgage Association, known as Fannie Mae, is
the only governmentally operated financial institution among the Fed-
eral Government’s complex of housing credit machinery. Its activities
involve the purchase and sale of residential mortgages that have previ-
ously been insured by FHA or guaranteed by VA. It is, in the words
of its President, Mr. J. Stanley Baughman, “a business-type corpora-
tion.” **7 Its principal functions are twofold—secondary market opera-
tions and special assistance—and in both, its “business-type” character
and attitude are evident.

Secondary market operations—Pursuant to its secondary market op-
erations, FNMA may purchase FHA-insured or VA-guaranteed mort-
gages which it deems to meet purchase standards of private investors,
limited to a maximum amount of $20,000 each. Since 1938, FNMA
has spent over $10 billion to buy more than 1 million mortgages.?*®
Although these loans have already been appraised, investigated, and ap-
proved as meeting FHA or VA standards, FNMA makes its own analysis.
“The fact that a mortgage is guaranteed or insured by an agency of the
Federal Government,” Mr. Baughman explains, “does not in itself pro-
vide assurance that a mortgage is or will be readily marketable in the
general secondary mortgage market.” *** FNMA is concerned with
future marketability as well as current status. In practice, relatively
few such mortgages have been declined for purchase by FNMA. Of the
more than 367,000 offers for immediate purchase received between
November 1,1954, and December 31, 1960, in connection with second-
ary market operations, FNMA has declined only 25,530 (6.94 percent).
During that period, FNMA purchased 311,766 mortgages, amounting
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to $3.7 billion.*® The principal reasons for declining to purchase are as
follows: **

1. Poor location of the security properties.

2. Credit problems (usually having become so during the several
months’ interval between the time when FHA or VA agreed
to insure or guarantee the mortgages and the date when they
were offered to FNMA for purchase).

3. Inadequate living space.

4. Properties improperly maintained and not reasonably modern-
ized.

5. Ineligible mortgages.

6. Deficienciesin respect to construction and utilities.

7. Very old dwellings.

Mr. Baughman further states, in this connection: “Limitations in re-
spect to color, race, creed, or national origin have no proper place in
determining whether mortgages offered to the Association for purchase
meet the prescribed objective standards.” *°?

Until recently, FNMA attempted to obtain data concerning minority

occupancy of properties covered by mortgages purchased under
FNMA'’ssecondary market operations.

TABLE 3.—FNMA’s secondary market minority group mortgage purchases

Minority

group Total Minority group
Year purchases purchases  percent of total
10T 3: T 1, 262 9, 482 13.3

1950, e ivin i 2, 460 53, 234 4.
o1 L 1, 754 86, 597 2.0
1058, .. i 660 22, 201 3.0
1T T 849 61, 724 1. 4
6,985 233, 331 ‘2.9

1 Average.
Source: Data obtained from HHFA Annual Reports.

The data shown in table g concerning minority group purchases were
taken from a review of the mortgage files. It was found, however, that
many mortgage files did not show the mortgagor’s race, color, creed, or
national origin and, as a consequence, the information obtained was
incomplete and unreliable. In view of this FNMA believes that the
number of minority group purchases is substantially larger than the
number reported.®® The practice was discontinued after 1959.

FNMA prices in its secondary market operations follow the market.
This results in the purchase of FHA-insured and VA-guaranteed mort-
gages by FNMA at high discounts, depending on the geographical
area, the interest rate, and the amount of the borrower’s equity. At the
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end of 1960, mortgages paying 434 percent interest were being pur-
chased by FNMA at go—g2 percent of par (full) value; 5% percent
mortgages at 94—96 percent of par; 534 percent mortgages at g8—100
percent of par. In areas where mortgage money is scarce, the discounts
are highest. This geographical differential affects all home buyers,**
but hits minorities most severely.*® Thus, FNMA is a “business-type
corporation” and operates, to some extent, with the same principles and
attitudes as private enterprise. FNMA’s President has said: “There is
to be the closest possible analogy of the secondary market operation to
a like private enterprise corporation.” %

Although FNMA is a “business-type corporation,” it is a Govern-
ment corporation, and several of its attitudes and procedures reflect
this distinction. Like FHA and VA, FNMA will refuse to purchase
mortgages on any property subject to a racially restrictive covenant
executed after February 15, 1950. In addition, FNMA’s credit evalu-
ation policy regarding the inclusion of secondary income (such as that
of the wife) follows that of FHA and VA" FNMA'’s view of the
propriety of considering the race of the mortgagor or the racial composi-
tion of the neighborhood in determining whether to purchase a mort-
gage is as follows:®*®

FNMA'’s requirements prescribed in connection with its acquisi-
tion of mortgages provide for analysis of the mortgage security itself
and the credit reports covering the mortgagor, against uniform ob-
jective standards. It is FNMA’s policy that matters involving
race, color, creed, or national origin could have no proper place
among such standards.

But, like FHA and VA, FNMA has no policy concerning the purchase
of mortgages on property sold by discriminatory builders or developers,
or from discriminatory lending institutions.

Special assistance function.—The special assistance function of FNMA
involves the use of Government funds to buy home mortgages under spe-
cial housing programs for “segments of the national population which
are unable to obtain adequate housing under established home financing
programs.” ¥ Special assistance funds are available for advance com-
mitments and amount to direct Government lending.

As of June 1960, the authorization for special assistance was
$2,675 million of which $g50 million was available for programs desig-
nated by the President and $1,725 million for programs established
by Congress. Of the $g950 million subject to the President’s deter-
mination, $868,316,000 had been authorized (leaving $81,684,000 un-
allocated) and $814,441,000 had been used. The Housing Act of
1961, passed on June 30, 1961, increased the authorization for pro-
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TABLE 4.—Programs designated by the President for FNMA special assistance,
as of Fune, 1960

Authorized by

President Contracts executed

Disaster. ....ooviviniiiiee . $10, 000, 000 $864, 000
Guam............. ..o 7, 500, 000 280, 000
Urbanrenewal...................... 650, 000, 000 620, 181, 000
Alaska.......... ... ... ... 58, 000, 000 48, 494, 000
Wherry-defense...................... 11, 072, 000 11, 072, 000
Elderly persons...................... 130, 000, 000 131, 806, 000
Lowcost. . .oovviniiinin ... 1, 744, 000 1, 744, 000

Total........coiia.., 868, 316, 000 814, 441, 000

Source: Data provided by FNMA.

An example of the effect of the special assistance program aid in
providing new low-rent housing was described in the Commission’s 1959
Report.*  With the help of FNMA’s special assistance funds, resulting
in a reduction of interest and amortization, one developer was able to
bring rents on a two-bedroom garden apartment down from $119 to
$107.

There has been some controversy concerning the desirability of recog-
nizing housing available to minority groups as a category for special
assistance. In the past spokesmen for minority groups have opposed
such a program designation. The bulk of any special assistance funds,
they apparently felt, would undoubtedly go for the building of segregated
minority group housing projects which they had previously condemned.**
This, of course, could be averted by such designation for open occupancy
housing developments.®*®* Mr. Emil Keen, chairman of the Long-Range
Planning Committee, New York State Home Builders Association, told
the Commission at its 1959 New York housing hearing that “the pur-
chase by Fannie Mae at par of open-occupancy development mortgages
will encourage builders to experiment in this relatively untried field.” **
Mr. Keen added: **°

Only from such experimentation can we hope to succeed in reaching
the broad practical answers from which the solution to this problem
must stem.

The HHFA Administrator, however, expressed his opposition to this
proposal.®® Open occupancy housing has not been designated for
FNMA special assistance.

FNMA'’s “business-type” attitude is evident in its special assistance
function as well as in its secondary market operations. FNMA pays
low prices for special assistance, lower interest mortgages, thus forcing
home buyers to pay more in the form of discounts. President Baughman
has stated that he did not want the price paid for special assistance mort-
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gages to be so high that it would exclude private financing.®” This
policy could conflict with the very purpose of special assistance—to pro-
vide Government aid to categories of housing that private institutions are
not servicing. But as a Fannie Mae representative explained to the
Commission’s Arkansas Advisory Committee: **

[I]t is our function to stimulate interest, not to buy mortgages with
the intention of holding them forever. Now, that is one of the
reasons why we believe that perhaps on the special assistance func-
tion mortgages should be adjusted so that we are not so far above
the market that the hope of interesting the institutional investors is
going to be destroyed.

Mr. Baughman has summarized the view of FNMA, with respect to
equal opportunity in housing, as follows:**®

FNMA’s present policies and practices are such as to afford to
every person equal rights and opportunities to seek and obtain the
services and assistance provided by this federally sponsored corpora-
tion. Accordingly, no changes are contemplated.

Mr. Baughman’s summary is literally correct; i.e., FNMA does not,
itself, discriminate either in policy or practice. Asked about the possi-
bility of FNMA encouraging the establishment of housing available on
an open occupancy basis, Mr. Baughman said, “The sequence of events
is always such that the property is acquired by the owner-mortgagor
before FNMA purchases the mortgage.”**® VA and FHA, he further
pointed out, are involved at an early stage. Consequently, with respect
to the encouragement of open occupancy housing, “[T]he latter two
[VA and FHA] would appear to have greater potentials for effec-
tiveness and uniformity.””**® Mr. Baughman goes on to say that
“FNMA’s financing function of purchasing mortgages which occurs
after the related properties have been purchased, seems to bear no
relationship to the question of the desirability of a policy favoring the
encouragement of open occupancy housing.””***

Certainly, any discussion of FNMA policy, at least with respect to its
secondary market function, must first recognize that it is largely depend-
ent upon the policy set by the primary Government home-credit agen-
cies—VA and FHA. Nevertheless, it does not follow that FNMA’s
secondary market function bears “no relationship tothe . . . encourage-
ment of open occupancy housing.” An FNMA policy of refusal to pur-
chase mortgages of discriminatory builders or from discriminatory
lenders, coupled with VA and FHA antidiscrimination policies, would
constitute a formidable battery of governmental weapons in the battle
for equal opportunity in housing.
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FNMA’s special assistance function, on the other hand, with its ad-
vance commitment feature, amounts to direct Government lending and,
in effect, places Fannie Mae in the primary market. This aspect of
FNMA'’s function appears to have a more direct potential for en-
couraging open occupancy housing. But presidential or congressional
action may be necessary to designate open occupancy housing as a pro-
gram available for special assistance, or to insure that certain of the
programs already so designated (such as urban renewal and housing for
the elderly) are available on an open occupancy basis.

Summary

These three agencies—FHA, VA, and Fannie Mae—represent the
extent of Federal assistance to home finance. The announced policies
of each are in favor of equal housing opportunity to all people, and each
has expressed itself as opposed to the inclusion of race as a factor in its
decision making. But is this sufficient? None of these agencies initiates
loans. Rather, they each operate in the context of the private housing
and home finance industry. Itis here that the critical decisions are made
that determine the effect of Federal aid to home financing, and it is here
that the force of the Federal Government must be exerted against housing
discrimination if it is to be exerted effectively.

FHA and VA are the agencies primarily involved. The benefits
that they offer (mortgage insurance and guarantee) are dispensed at
the moment of the initial transaction between the lender, builder, and
borrower. But neither agency has an effective policy to insure that the
fruits of these benefits (an increased housing supply) reach home buyers
on an equal opportunity basis. Both agencies will, under limited cir-
cumstances, withhold the benefits where discrimination is demonstrated.
But they will only do this in States which have antidiscrimination housing
laws; and only after the State enforcement authorities have found a
violation of State law and the violator has not satisfactorily complied—
a combination of circumstances which has not yet occurred. But where
States lack antidiscrimination legislation, members of the private housing
industry are free to utilize the credit of the Federal Government in aid
of housing discrimination if they choose. Many so choose.

Fannie Mae is involved on the secondary level, providing a ready
market generally for FHA-insured and VA-guaranteed mortgages, and
providing special assistance for housing programs designated by the
President or authorized by Congress. The full extent of FNMA’s cur-
rent contribution to equality in housing opportunity is that it does not
itself discriminate. In view of its principal function of providing a
secondary market for Government insured or guaranteed mortgages,
FNMA can do little in and of itself other than to help provide the moral
leadership in the housing community which has been seldom evidenced in
connection with Federal participation in home financing. Nevertheless,
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FNMA, acting in conjunction with the primary agencies, FHA and VA,
could take forceful and meaningful steps to bring about true equality
of housing oportunity.

In view of the public policy regarding housing as stated in the Housing
Act of 1949, and reaffirmed by President Kennedy as the “pledge” of
our Federal Government, the key question is presented whether any
Federal housing agency can justifiably do less.

Of the three agencies, only FHA has expressed anything but reluctance
to change the status quo. FHA Commissioner Hardy is unwilling, how-
ever, to attempt any remedial measures without an express directive from
the Executive or the Congress. VA has concluded that effective remedial
measures would be undesirable. FNMA has difficulty seeing that it
has any relationship at all to the problem.

There is considerable justification in FHA’s position. In order for
any policy of nondiscrimination to be effective, it must be broadly based.
FHA, while it is the most important of the Federal agencies engaged in
assisting home finance, is only one of the several Federal agencies so
engaged. It is for this reason that the Commission recommended in its
1959 Report that an executive order be issued stating the objective of
equal opportunity in housing and directing all Federal agencies to shape
their policies and practices to make the maximum contribution to the
achievement of this goal.**®
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4. Urban Renewal

Urban renewal is a comprehensive program for the revitalization of the
Nation’s cities, where 7 of 10 Americans now live, and where in all prob-
ability an ever-increasing proportion will be concentrated in coming
years.) It has been aptly called the “program of the future.” Although
it is concerned with urban problems on a scale much broader than
housing alone, it may involve every major Federal housing program and
agency. Above all, it involves the mass displacement of people, and
particularly nonwhites. For this reason, if it is to succeed, urban
renewal, more than any other program, must meet and master the prob-
lem of the restricted minority group housing market.

America’s cities face formidable problems of growth and decay. Each
year a constant stream of migrants flows from the countryside increasing
their size and their burdens. And as the poor, ill-educated, and un-
adapted migrants move into the central cities, there is an exodus of the
wealthier, more stable, middle class into the expanding suburbs. The
migrants, largely nonwhites, are fenced off into the older, deteriorating
neighborhoods and the tempo of decay increases. Slums grow, with
their concomitants of crime, disease, and human degradation, and the
city governments must pay an ever larger cost in police, fire, health, and
welfare services. The middle class which in the past has provided stabil-
ity, leadership, and a firm fiscal base for municipal taxes, is fleeing to
the “white noose” of the suburbs, where its members are largely beyond
the reach of municipal taxing power, although they work in the city and
require many urban services which municipal government must help
provide.

A program of revitalization must be geared to meet these problems and
attract suburban dwellers back into a dynamic, attractive central city.
This can be achieved partly through removal and replacement of slum
structures; rehabilitation and conservation of existing structures; strategic
placement of educational and recreational facilities; provision of ade-
quate transportation, within, to, and from the city; and dispersion or
dissolution of the heavy concentration of low-income population.

In an effort to meet these urban needs, new governmental programs
have been created and the entire concept of housing has been altered and
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enlarged. As HHFA Administrator Robert C. Weaver recently
explained: ?

[Wlhen we talk of housing we are talking of more than simply
shelter. We are talking of cities, we are talking of transportation,
we are talking of the various facilities that make up the communities
in which we live. And of course we are also talking of people.

The Federal urban renewal program, which seeks to meet these needs,
was originally narrow in scope. It was thought that cities could be re-
vitalized and urban dwellers accommodated merely by eliminating
blighted areas and constructing new homes on the cleared sites. Con-
sequently in 1949, Congress declared the national housing policy to
be *—

. . . the elimination of substandard and other inadequate housing
through the clearance of slums and blighted areas, and the realiza-
tion as soon as feasible of the goal of a decent home and a suitable
living environment for every American family. . . .

Experience under the 1949 act soon showed that to be effective urban
renewal must encompass a much broader program. The Housing Act
of 1954, therefore, expanded the slum clearance concept to embrace a
program of total community improvement.* This legislation and re-
lated regulations require the community that seeks Federal assistance to
draft a “program for community improvement” which includes, in ad-
dition to slum clearance, a plan for strict code and zoning enforcement,
a comprehensive community program, a neighborhood-by-neighborhood
analysis of blight, adequate financing, housing for displaced families, and
communitywide citizen participation in the total plan.® To those com-
munities that comply with congressional and HHFA requirements the
Federal Government offers substantial loans to assist planning, and
provide working capital for acquiring land and structures, relocating
families, demolishing structures and preparing the project area for its
reuses. In addition, Federal grants pay two-thirds of the net cost of
these activities, that is, the difference between what they cost and the
price received for the land. In the Housing Act of 1954 special FHA
mortgage insurance programs were provided to spur construction both
within and without the renewal area. Between 1949 and the end of
the fiscal year 1961 the Congress authorized grants of $2 billion to local
communities for urban renewal projects. On June g0, 1961, President
Kennedy signed the Housing Act of 1961,° adding $2 billion to the
program. As of April 30, 1961, there were 786 communities operating
under active urban renewal programs.’

The concentration of minority groups in the decaying cores of the
cities, together with their forced immobility, means that urban renewal
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has a particular impact upon them. As a result major problems of dis-
crimination or unequal opportunity arise in connection with three aspects
of urban renewal. The most pervasive is the problem of displacement.
A program of urban renewal must provide for the adequate relocation of
those displaced by slum clearance, highway, and other municipal projects.
The Federal Government, aware of this crucial need, requires communi-
ties to provide for relocation of displacees to decent, safe, and sanitary
dwellings.® This presents special hardships with respect to non-
whites and other minorities. Their relocation is difficult because of the
many racial and economic barriers that impede their mobility in the
housing market. At the same time these barriers cause severe overcrowd-
ing, as exploding nonwhite populations have pressed on the limited supply
of housing available to them. Therefore adequate relocation must pro-
vide substantially more housing units for those displaced than they are
now occupying. To relocate deprived minorities in contiguous slums,
or for them to relocate themselves in new slums, is no solution to urban
revitalization, Albert M. Cole, former HHFA Administrator, under-
lined the importance of this problem when he said :®

. no program of housing or urban improvement, however well
conceived, well financed, or comprehensive, can hope to make
more than indifferent progress until we open up adequate oppor-
tunities to minority families for decent housing.

The second aspect of urban renewal that raises problems of unequal
opportunity is the use of land that has been cleared by the exercise of
governmental power. For example, where new housing is built on slum-
cleared land, who shall be permitted to occupy it?

A more general problem of unequal opportunity in urban renewal
is that of assuring adequate consideration of minority group interests
in the planning of both the overall program and particular projects.
HHFA has recognized and responded by requiring, through the work-
able program, arrangements for full opportunity for citizens to partici-
pate in program developments as they are being considered and put into
effect.

Whatever course the planners follow will affect the entire metro-
politan community, and especially the disadvantaged nonwhite popu-
lation. Statistics from HHFA indicate that as of June g0, 1960, an
estimated 106,457 of 184,151 families residing in urban renewal project
areas which reported color of population were nonwhite.® Complicat-
ing the nonwhite relocation factor of urban renewal is the low income
characteristic of many of these families. Of 200,629 families residing
in a total of 466 projects which reported eligibility for low-cost housing,
116,690 had earnings low enough to qualify them for low-income pub-
licly subsidized housing.”
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THE OPERATION OF URBAN RENEWAL PROGRAMS

States and municipalities may undertake urban renewal on their own.
If they desire Federal assistance, which is principally administered
through the Urban Renewal Administration (URA), an agency of the
HHFA, they must meet certain criteria intended to assure that the recipi-
ent community views renewal as a process of total revitalization. These
criteria are set out in the “program for community improvement” (for-
merly called the “workable program”) established by the Housing Act
of 1954 and defined by HHFA. The program consists of seven require-
ments, four of the most important being : *

1. That the local community appoint a citizens’ advisory committee,
representative of the community in membership, and a subcommittee
of this committee, or a special committee on minority housing problems.
The latter’s membership must include representatives of the minority
population of the community.

2. The preparation of a comprehensive community plan covering
land use, thoroughfares, community facilities, public improvements, zon-
ing ordinances, and subdivision regulations.

3. That the community conduct neighborhood analyses, developing
a communitywide picture of blight—where it is, how intense it is, and
what needs to be done about it.

4. That plans be made for the relocation of families displaced by
governmental action.

Once the community devises a workable program for community im-
provement, it is submitted to the regional office of HHFA for its recom-
mendation, and then directly to the HHFA Administrator for review
and approval. His certification is good for 1 year and once the approval
is obtained, the community is entitled to apply for Federal financial aid
for specific renewal projects. “Thereafter the community must show
that it is diligently carrying out its plan for community betterment in
order to obtain recertification each year and maintain its eligibility for
Federal urban renewal aids.” **

After preparation and certification of the overall program for com-
munity improvement, the community may prepare for the execution of
specific urban renewal projects. Each project must meet certain statu-
tory and administrative requirements. These include approval of the
plan for the specific project by the local governing body; agreement by
the purchasers or lessees of the land that they will devote its reuse ac-
cording to the project plan; proper provision for the relocating of fami-
lies displaced by the project; a public hearing on the project plan; and
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public disclosure of the names of the redevelopers, estimated cost of re-
developments, and estimate of rentals and sales prices of the redevelop-
ment housing. When these requirements (among others) are met
HHFA enters into a loan and capital grant contract for the project, with
the local public agency handling the urban renewal program for the
locality.

CITIZEN PARTICIPATION

Since urban renewal affects the whole community, and particularly
minority group members, the importance of wide participation in the
planning and execution of the entire urban renewal program, as well as
specific projects, cannot be over-emphasized.

Pursuant to the 1954 legislation, HHFA set up a general requirement
that cities applying for loans and grants must provide as part of their
workable program ‘“full-fledged communitywide citizen participation
and support.” * Until 1960 this was not understood to require the par-
ticipation of minority group citizens. As a consequence application of
the directive was far from uniform. This brought serious criticism by mi-
nority groups who, with some justification, felt that they were not con-
sulted even though their members were most directly concerned. In
a few large cities nonwhite political strength, representation in city coun-
cils, presence among board members of local agencies, and intergroup
relations agencies, both public and private, filled the vacuum at the
community level. Even in these infrequent instances, however, oppor-
tunity for participation at the project level left much to be desired.

This Commission, noting the seriousness of the problem, recommended
in its 1959 Report:*™®

. . that the Urban Renewal Administration take positive steps
to assure that in the preparation of overall community “‘workable
programs” for urban renewal, spokesmen for minority groups are
in fact included among the citizens whose participation is required.

On February 8, 1960, Housing and Home Finance Agency Admin-
istrator Norman P. Mason announced that a new requirement of the
workable program for community improvement would be the appoint-
ment of a citizens’ advisory committee, communitywide and representa-
tive in scope. He provided further for the naming in each locality of a
special committee or a subcommittee on which the principal minority
groups in the community must be represented. Such committees were
to have as their primary function the responsibility of working for full
85
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opportunity in housing for all groups. By March 1, 1961, according
to the Administrator’s directive, it would be mandatory that each com-
munity create and have in operation such a committee as a requirement
for certification or recertification of its program for community
improvement.

Many communities have met the requirement. Others have been
slow in complying. HHFA has informed this Commission that in the
3 months following the effective date of the new requirement, it received
132 submissions for certification or recertification from communities
which had not yet conformed to the requirement.’* The Commission’s
Michigan Advisory Committee reported:*

Organized citizens’ support is important to the success of an urban
renewal program. A representative citizens’ committee, by partici-
pating in the plans from the beginning, can rally such support. But
such a committee is the exception in Michigan communities.

The mere inclusion of minority representatives on the subcommittee or
even on the general committee does not, of course, necessarily assure the
broad citizens’ participation required. The minority members may be
unrepresentative or inarticulate. Moreover it sometimes appears that
minority members of the committee or subcommittee are simply not
consulted.

The Commission’s New York Advisory Committee was particularly
critical in its analysis of minority participation. It reported in 1961 as
follows: **

Of the 16 communities which had organized such committees, 13
had Negro representation.

Our survey indicated that more than one-half of the Negroes
selected for these committees in the smaller communities do not
represent the interests of the so-called Negro community and too
often have a vested interest to protect in the community. It would
also appear that in the eyes of urban renewal officials, minority
group participation, if accepted at all, should be confined to the sole
issue of relocation and not the basic, fundamental matter of
planning.

The fact is the LPA [local public agency] directors and other
officials in most of these communities resent and resist citizen
participation in their programs. . . . Real citizen participation
would mean the airing of problems. Too often these officials take
the position that to “air’” a problem is to create one. One of the
most disturbing phenomena to witness year after year is to attend
conferences of local urban renewal officials and never once hear the
word “Negro” or “minority group” even though practically all their
programs have bogged down because of the inability to solve the

86




problem of relocation of Negro and Puerto Rican families. A “con-
spiracy” of silence prevails and it is as if they were “wishing” away
the problem by refusal to discuss it openly.

One of the minority members of a North Carolina citizens’ advisory
committee reported: **

. . it [the committee] had met several times, but the two Negro
members . . . were never included on any of the planning whatso-
ever. During the committee meetings the white members told them
very little and spoke only in generalities.

In Little Rock, Ark., the local public agency appointed an all-Negro
citizens’ advisory committee to assist with several renewal projects.*
Another group, the Urban Progress Association of Little Rock (a private,
nonprofit corporation) was organized by interested citizens to assist in
urban renewal planning. It is composed of local businessmen and the
operating membership is all-white, although some Negro businessmen
appear to have membership credentials.®® The association rents space
from the local public agency officially charged with urban renewal—the
Little Rock Housing Authority.? The all-Negro citizens’ advisory com-
mittee contends that it is not consulted on planning and is only called
upon to approve plans which are already drafted and await imminent
execution.® Although there is considerable dispute as to whether the
Negro group is intentionally ignored, the dual arrangement has unques-
tionably instilled suspicion in the minds of the Negro committee and
others as to the true intent of Little Rock’s overall urban plan. Several
nonwhite citizens complained to the Commission’s Arkansas Advisory
Committee that the slum clearance program seemed geared to undermine
the interracial character of some Little Rock neighborhoods and sharply
define racial residence patterns.** Although the validity of this complaint
was disputed, the fact that it was made appears to indicate a need for
better communication.*®

HHFA has indicated that it will strictly enforce the citizens’ advisory
committee and minority committee requirements, and its regional offices
have recently turned down a number of submissions for lack of adequate
compliance.?® As has been stated, effective nonwhite participation is not
necessarily achieved by a subcommittee dealing exclusively with minority
problems. If minority group representatives are confined to the minority
group committee, and this is kept apart from the general planning of
urban renewal, communitywide citizen participation is not achieved.
Nonetheless with all these reservations the new HHFA requirements are
a step in the right direction.
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THE MASTER PLAN

Communitywide participation is particularly important in connection
with another key element of the program for community improvement—
comprehensive planning, or the master plan. This should provide for
orderly growth of the community as well as for the elimination of blight.
(Special funds were provided in the Housing Act of 1954 to assist com-
munities in such planning.) This means that the master plan must en-
compass such things as housing, commerce, industry, transportation, pub-
lic utilities, recreational and community facilities. It may project as far
as 50 years into the future to chart the course of total urban growth—of
which slum clearance and redevelopment are only aspects.

The significance of comprehensive planning to civil rights lies in the
fact that the master plan can encourage or discourage an ample, free
housing market. It can create or reinforce ethnic group concentrations.
Jefferson B. Fordham, dean of the University of Pennsylvania Law
School, has concluded *—

. . . that with respect to equality of opportunity, a master plan
cannot be neutral. A plan will either promote equality in housing,
for example, or the converse. There is no genuine neutrality.

A highway, a factory, and a river may triangulate and seal off a racial
concentration; a public facility, improperly located, may serve only a
favored portion of the community; the racial makeup of a student body
is changed, or its future complexion assured by a planner’s pencil stroke.
Use of the planning tool in sum can affect the entire complexion of the
city and cause racial stratification. As a recent article in Architectural
Forum observed: *

. . . Urban renewal was largely devised to end the growing im-
balance of urban populations, which was much less apparent in
1949 than it is today. Yet that program has intensified residential
segregation and speeded more white families to the suburbs than it
has attracted back to the city.

The adequate master plan, many planners feel, should rejuvenate the
central city so as to attract all economic groups. As HHFA Administra-
tor Weaver has pointed out: *

What we want to achieve is not similarity but diversity; not uni-
formity, but unity; not leveling, but balance.

We will achieve that in urban renewal when high, middle, and
low income families can all find a place in the same community.
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Also important is the dispersion of low-income whites and nonwhites to
break up existing blighted areas and prevent new ones. In sum, com-
prehensive planning, as contemplated by the workable program require-
ment, must relate future land use to dynamic community needs and
orderly geographical development.

The “neighborhood analyses™ element of the workable program which
requires communities to assemble, neighborhood by neighborhood, com-
munitywide information on housing conditions and characteristics of
families affected by poor housing, is crucial. In this connection URA
“cautions . . . that decline can result from blighting influences which
extend beyond the boundaries of a particular neighborhood.” ** It also
advises that “a common and acute blighting influence is the lack of ade-
quate housing open to minority groups, forcing their concentration in
tightly congested central areas.” ®* These two elements emphasize the
need for communitywide citizens’ participation in all of the planning
phases of urban renewal. It would appear that the nonwhite citizen
has as vital a stake in comprehensive planning and neighborhood analy-
ses as does his white counterpart.

RELOCATION

In its 1959 Report, the Commission on Civil Rights observed: **

. while full citizens’ participation may be a prerequisite for
successful and equitable urban renewal, the most difficult and
probably the most important test of the program is in the reloca-
tion of displaced families. This is particularly true with respect
to Negro families whose mobility is limited not only by virtue of
their economic status but also by racial restrictions.

Time has not dulled the pertinence of this observation.

The problem of relocating displaced families has plagued slum clear-
ance programs from their inception at the State level in the early 1940’s.
Section 105(c) of the Housing Act of 1949, as amended, requires
that **—

There be a feasible method for the temporary relocation of fam-
ilies displaced from the urban renewal area, and that there are or
are being provided, in the urban renewal area or in other areas
not generally less desirable in regard to public utilities and com-
mercial facilities and at rents or prices within the financial means
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of the families displaced from the urban renewal area, decent,
safe, and sanitary dwellings equal to the number of and available
to such displaced families and reasonably accessible to their places
of employment.

In administering this provision HHFA and URA require the local
public agency to assume responsibility for: ** (1) demonstrating that
appropriate existing and anticipated local housing resources are or will
be adequate to meet relocation needs; (2) formulating an acceptable
plan for orderly relocation; and (3) providing competent staff services
(generally described as a family relocation service) to assist families in
obtaining decent, safe, and sanitary housing.

HHFA and URA, then, have provided guidelines which if followed,
should assure rehousing of most persons displaced from urban renewal
sites. The URA, through its regional offices, must oversee relocation;
the HHFA, through its recertification procedure, can effectively bar
further aid to a project area not providing adequate relocation services;
Federal funds are offered to help pay relocation costs, but the machinery,
imagination, and decency with which it is carried out are matters for
the local public agency. It is not required actually to supply housing
for displacees, but only to assure that housing is available to them.
This may or may not require governmentally assisted new housing, de-
pending on the adequacy of existing housing in the community.

It is difficult to appraise the effectiveness of these relocation require-
ments, for URA has only incomplete data. The statistics that are avail-
able from URA indicate progress in the location of displaced nonwhites
in standard housing. From the beginning of the slum clearance and
urban renewal program through September 1955, URA reported that
64.4 percent of nonwhites relocated had been rehoused in standard hous-
ing; by December 1957 this figure had risen to 67.1 percent, and in
June 1960 it stood at 70.6 percent.*® For white relocatees the figures
are consistently higher: For example, 79.1 percent were rehoused in
standard housing as of June go, 1960.** This contrast reflects the
differential in standard housing available to the two groups.

The practices of local relocation authorities have differed and overall
achievement has not been uniform. H. W, Reynolds of the University
of Southern California conducted a study of relocation practices and
their results in 41 cities which had relocation programs for areas cleared
for redevelopment or public housing.” Information for the analysis
was gathered over a 4-year period extending from 1955 to 1958. It
indicated that 26 of the 41 cities confined themselves largely to taking
a census of threatened families; advising them of probable deadlines;
and leaving them to their own resources in seeking out available
rehousing.
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According to the Reynolds study: **

. . . In 14 of these municipalities, families to be relocated received
no other official information about their displacement except hand-
bills announcing the demolition dates and the new uses for the
land. Aid by relocation authorities in matters such as standards
for suitability of housing, how new housing could be found, what
rents ought to be paid in relation to income, or what preparations
were necessary for moving was not common. In six of these com-
munities during the period of our study, relocation was due to the
clearance of a single site. These municipalities accounted for ap-
proximately 65 percent of all relocations. What were the results
of their approach to administering relocation?

Of 5,722 families from 4 sites in g of the larger municipalities
studied, 34 percent had lived in the areas selected for renewal for
30 years or longer, and 22 percent for 20 to g0 years. Forty-six
percent of the principal wage earners in these families traveled no
farther than a mile to work.

About g3 percent of these families were nonwhite. Deprived
of guidance or incentive for finding housing in other neighborhoods,
these people overwhelmingly preferred the neighborhoods they
lived in. This hasincreased various problems which already marked
the blighted areas—population density, traffic congestion, and so
on . .. 7o percent of all those relocated in these 26 cities chose to
enter nearby housing that was substandard and unsafe, with struc-
tural defects, lack of central heating or hot running water, shared
toilets, and overcrowding. Only a small number, about 5 percent
of the total, chose housing distant from their old neighborhoods
(further than a mile and a half, or 12 city blocks).

About 8o percent of the relocated families paid higher rent for
their new housing.

The study also disclosed that the 15 cities which adopted sound ad-
ministrative relocation practices achieved results more in keeping with
the objectives of urban renewal: *°

Of the 16,540 families relocated in these 15 cities—all of whom re-
ceived some kind of rehousing guidance—only g4 percent chose to
move to nonrecommended (and generally substandard) dwell-
ings. . . . Only about one-quarter of all displaced families in these
15 municipalities resettled close to their former addresses (within 12
blocks); of these, most occupied substandard dwellings. Most
families that moved to decent housing, 45 percent of all households
relocated in these 15 communities, resettled some distance away
from their former sites.
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Successful relocation of nonwhites is especially difficult. M. Justin
Herman, executive director of the Redevelopment Agency of the City
and County of San Francisco, told the Commission that *'—

[M]uch of the problem is a matter of economics—the inability of
families to afford such housing as can be made available in the
market today. The biggest problem is the discrimination that ex-
ists with respect to nonwhite persons.

He also provided this sidelight: *

Perhaps it should also be mentioned that on July 1, 1959, the At-
torney General of the State of California issued a ruling that
redevelopment agencies in the State of California cannot service
the listing of a landlord who will not accept members of minority
groups as tenants. The trickle of availabilities listed with the agency
by private landlords immediately disappeared. During a 2-month
period following the [Attorney General] Mosk decision, the rede-
velopment agency housing locators made 502 calls on landlords with
respect to existing rental vacancies. Of this number, only 14 were
available on a nondiscriminatory basis.

Partly to help meet these problems, in January 1960 URA started em-
ploying regional intergroup relations officers whose duties include “staff
assistance on the intergroup relations aspects involved in the selection
and planning of urban renewal areas; land acquisition and disposition;
the planning and execution of relocation. . . .”* This service should
be of help. It is HHFA, however, that possesses and should wield the
ultimate power to assure adequate relocation results—the power to with-
hold certification or recertification. There is evidence that in the past
HHFA has not been vigorous in holding local communities to proper
relocation practices.

A suggested standard for compliance was succinctly stated at the Com-
mission’s San Francisco hearing, by Frank Quinn, executive director
of the Council for Civic Unity: *

A general survey of housing vacancies should not be accepted as
sufficient, but rather a plan for the placement of the dislocated,
family by family, should be developed. If it cannot be shown that
each family will have a specific housing opportunity, the area is
not ready for Federal assistance.
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“221” HOUSING

Congress did not expect communities to be able to relocate in existing
housing all families displaced by urban renewal or other governmental
action. In fact it authorized an entirely new housing program under
the Federal Housing Administration (FHA) to provide additional ac-
commodations for displaced families, a program now familiarly known
as section 221 housing.*®

This was conceived by the President’s Advisory Committee on Hous-
ing to parallel and aid urban renewal. The original recommendation
was a program of Federal insurance for home mortgages within reach
of all low-income families. Congress, however, adopted the committce
recommendations only as they pertained to relocation of families dis-
placed from urban renewal areas or by other governmental action.*
Aware that most displacees would be low-income families with limited
resources, Congress provided for the insuring of loans at 1oo percent of
appraised value with terms extending for as long as 40 years. In addi-
tion, closing costs were limited to $200 in the case of individual home
purchasers. Congress further made these terms available for rental
housing sponsored by nonprofit corporations, and then extended it to
housing rehabilitation as well.*’

Further encouragement, intended to interest the building and lending
industries in the 221 program, was accorded in 1954 when the President
authorized the Federal National Mortgage Association (FNMA), under
its special assistance function, to purchase section 221 mortgages cov-
ering residential properties rehabilitated or constructed under a redevel-
opment or urban plan.*®

Before passage of the Housing Act of 1961, it was required that a
community have an approved workable program as a prerequisite for
FHA 221 mortgage insurance. The 221 “programing” process ran as
follows: It began when the mayor of an interested community notified
the HHFA regional office of the need for relocation dwellings and sub-
mitted a written request to the FHA insuring office for 221 assistance.
This request was then reviewed in the office of the HHFA Administrator.
If he approved, the Administrator certified the locality’s need for section
221 assistance to FHA, setting the unit ceiling within which FHA was
authorized to insure section 221 mortgages in the community. The in-
suring office had a responsibility to publicize the program and invite
applications for section 221 housing from builders and lenders. Section
221 housing could be built anywhere within the city limits of a com-
munity for which it was certified, or in an outlying area if the govern-
ment thereof consented in writing.
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The Housing Act of 1961 has eliminated the required prerequisite of
an approved workable program for 221 mortgage insurance, except in
the case of limited or nonprofit or cooperative moderate income rental
housing.” Tt has also eliminated the requirement that the number of 221
commitments in a given community must be predetermined and certified
by the HHFA Administrator.*® In addition, the new act has set the
maximum mortgage amount as follows: °*

High cost area

1-family_____ o _____. $11,000 $15,000
e-family__ _____ . _____. 18,000 25,000
g-family______ . _____ 2%,000 32,000
g-family___ .. 33,000 38,000

Multiple rental units may be insured up to $12.5 million.*® Most im-
portantly the act has also eliminated the requirement that 221 housing
may be built in outlying areas only if the community requests it.**

Until passage of the Housing Act of 1961, only families displaced by
governmental action and families situated in urban renewal areas were
eligible for 221 housing. The new act has broadened 221 eligibility to
include low and moderate-income families as well, but more liberal terms
are provided for displacees.*® The types of governmental action qualify-
ing displaced families for such accommodations are governmental con-
struction such as highways, public buildings, playgrounds, low-rent hous-
ing projects, and code enforcement; eviction as an over-income tenant
in low-rent housing; and construction by quasi-public bodies such as
State universities.™

Eligible displacees or potential displacees obtain certificates of eligibil-
ity for 221 mortgage insurance from the community government or
the local public agency concerned. These certificates entitle the holder
to priority in renting units available under the 221 rental housing pro-
gram. For single-family dwellings an eligible family presents its certifi-
cates to the seller, builder, or lender it chooses in buying a home.**

The builder with a section 221 guarantee (under the more liberal
terms available for displacees) who erects new housing, or who rehabili-
tates existing housing and spends at least 20 percent of the mortgage
proceeds to rehabilitate it, must keep the property available for sale
or rental for 60 days after its completion to permit holders of 221
certificates an opportunity to purchase the property. After the 6o-
day waiting period the builder may sell the property to anyone under
221 terms.”® An existing dwelling of less than 20 percent rehabilitation,
however, must be sold to a displaced family to obtain 221 terms.

The section 221 program, as originally conceived, appeared to pos-
sess considerable potential both for speeding relocation and for aiding
the vast numbers of low-income, nonwhite displacees to obtain decent
housing and improve their environment. In addition, the rehabilitation
phase of the program had the built-in feature of automatically upgrading
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neighborhoods which were otherwise deteriorating. The results have
not, however, borne out these optimistic estimates.

An HHFA special report in 1959, evaluating the section 221 relocation
housing program, emphasized its limited success.”* The report found that
whereas section 221 accomplishments had been striking in some com-
munities, its overall success in providing housing for low-income re-
locatees left a great deal to be desired. Only 33 percent of new construc-
tion under 221 had been occupied by certificate holders, while 56 per-
cent of rehabilitated 221 housing had gone to certificate holders. As of
December g1, 1960, FHA had issued $8,951 mortgage insurance policies
under section 221 covering 47,486 dwelling units. (Of these units,
39,046 were for single homes and 8,440 were for units contained in
project-type rental developments.)®® On March g1, 1961, FHA an-
nounced that a total quota of 106,270 units of 221 housing had been
authorized for the 50 States, the District of Columbia, and Puerto Rico.®®
It is apparent, then, that the building of section 221 dwellings lags far
behind the certified need.

Critics of the program have been numerous though not uniform in
their views. Northern builders complain that FHA has applied such
strict underwriting standards that it is virtually impossible to find quali-
fied certificate holders. The recurrent complaint on this point was
expressed by John H. Haas, author of 221—The Program Nobody
Knows, and executive secretary of the Metropolitan Association of
General Improvement Contractors, who testified before the Senate Sub-
committee on Housing as follows: *

Congress meant it to be . . . a supplementary insurance program
for assistance to families, and so forth. FHA has chosen to com-
pletely reverse this intent of Congress in a very thorough and
claborate manner. Through its administrative prerogative, it has
instituted a complete system of checks and balances, prerequisites,
conditions, and underwriting principles which resulted in a port-
folio of mortgage insurance as gilt edged, economically sound, and
riskless as gold bullion stored away at Fort Knox . . .

Southern builders, at least in Atlanta and Little Rock, have had little
difficulty with the mechanics of the program, and in these areas sec-
tion 221 has been relatively successful. In Little Rock, Ark., FHA
policies were no barriesr to use of section 221. On the contrary the local
FHA office appeared to view 221 as a special program and took special
measures to assure its success.

The area was designated as low-cost (mortgage insurance not to ex-
ceed $9,000). Owing to price and market factors, the office procured
authority to increase the limits to $9,500.°* More important, however,
were the realistic underwriting standards applied by the local director of
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the FHA office, Charles R. Watson. He testified at a conference of the
Arkansas State Advisory Committee on housing as follows: *

Well, sir, I don’t think that our mortgage pattern is set up properly
for the minority groups in the South for the simple reason that they
have never had the opportunity of good housing. Now, we find a
number who would normally not qualify under our regulations,
mortgage creditwise, that I insist on passing for the simple reason
that they are making enough money to justify their owning this
home, but one of the criteria that we have in our operation to go by
in judging whether or not you can afford a home is what you have
been paying for housing in the past. That is one of the major things
that is considered under our mortgage credit pattern, and since those
people haven’t had the opportunity to own better homes where they
are making enough money and I am convinced they could own that
home, I have insisted on the mortgage section in my office to
approve it.

. . to prove the point that I was right, out of that same num-
ber of people and houses we haven’t had any more than the normal
defaults in that whole setup. We are very proud of it and it has
been now 2 years or better since that happened, so it’s proved my
point . . .

Maceo Smith, zone intergroup relations adviser, FHA, further stated
at the Arkansas Conference that FHA officials throughout the country
were becoming more aware of special minority credit considerations and
were making more flexible appraisals of their applications for mortgage
insurance.”” As a consequence of these realistic practices, Little Rock
builders have constructed and sold over 200 “221°s” to both white and
nonwhite applicants.®

Another criticism of the section 221 program, and until recently a
cogent one, has been that the legislative straitjacket which confined con-
struction to those communities which expressly permitted such building
within their boundaries, unnecessarily impeded the program. A builder
under this requirement could not purchase the less expensive vacant land
in the suburbs for 221’s unless the suburban governing officials granted
such permission in writing. Suburban communities have been largely
reluctant to grant such permission fearing an influx of low-income and
nonwhite families.®> The Housing Act of 1961, while it has eliminated
this requirement, does not reach the other forces operating to keep non-
whites out of the suburbs.

Still another problem in the program relates to the need for close co-
ordination of effort by the FHA, the builders, and relocation authorities
in assuring the availability of 221 housing when it isneeded. Dwight K.
Hamborsky, director of the Detroit FHA office, testified before the
Commission as follows:
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. . . You will note that the quota of certificates for the entire city
is 1,112, but that the certificates issued by the Detroit Housing
Commission is only 251. We found that the reason for this small
percentage of certificates issued is because the 221 housing was not
available at the same time that governmental action displaced many
potential purchasers.

Other problems encountered in the use of section 221 in Detroit were
discussed by Mel J. Ravitz, professor of sociology at Wayne State Uni-
versity, senior social economist of the Detroit City Plan Commission,
and chairman of the Relocation Advisory Committee of the Detroit
Housing Agency: *

While section 221 of the Housing Act of 1954 is designed to aid
these displacees buy a home by guaranteeing a mortgage of up to
$10,000 [$15,000] with very little downpayment, this 221 pro-
gram has not worked well in Detroit. In many instances the credit
rating of the family is not adequate to permit the loan to be made.
Secondly, many of the houses newly built to attract 221 certifi-
cate holders are inadequate for the needs of these families. Inciden-
tally, they are being built almost exclusively in all-Negro or heavily
Negro areas. If a Negro family were to choose to use the 221
provision—as it may—for either new housing above the $10,000
[$15,000] level or for new housing in the suburbs, it would experi-
ence a variety of difficulties related to credit rating and availability
of a mortgage. While theoretically there is a Federal agency [Vol-
untary Home Mortgage Credit Program] to assure minority group
mortgage money, if the local lending agencies are unwilling or
unable to grant the mortgage, this program does not work smoothly.
As a consequence of these difficulties the Negro family that has an
adequate credit rating and uses its 221 opportunity usually finds
itself buying either a small house in an all or nearly all-Negro area
or a used house also in an all or nearly all-Negro area.

A more overt sort of racial control in the use of 221 housing was re-
ported in the summer of 1960 by the Philadelphia Commission on Hu-
man Relations. A developer in the northeast section of Philadelphia
constructed 54 section 221 homes which were advertised and sold for
$9,290. The Rehousing Bureau of the Philadelphia Redevelopment
Authority, central relocation agency for the area, disclosed that only
veterans living in an all-white public housing section that was being
torn down in northeast Philadelphia were informed of the new develop-
ment. (These veterans were ineligible for entry into other public hous-
ing since their income exceeded maximum limits.) Nonwhite relocatees
in north central Philadelphia, however, received no information whatso-
ever on the new 221 development. As a result, only two of the houses
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went to displaced certificate holders; the balance were sold to nondis-
placed white purchasers after the 6o-day priority period for displacees
had passed.®

Elsewhere the racial aspects of the program have a different aspect.
Asthe Atlanta Journal and Constitution explained: *

[I]n the South, where social patterns are strong (and social pres-
sures are strong) this has proven no barrier. Negroes in Atlanta,
for example, have a crying need for all housing and for this kind
in particular. They’re not going to slow down the program by de-
manding the right to move into 221’s in non-Negro neighborhoods.

As of January 1, 1959, Atlanta, Ga., a high-cost area, had the Nation’s
largest FHA authorized quota for 221 housing: 5,500 units. Of these,
3,900 units were “reserved” for nonwhites and 1,600 for whites.” Like
many other southern cities, Atlanta made a determined effort to use
the section 221 program. Some 2,000 houses have been built. But in
1960 HHFA cut its authorization from 5,500 units to 3,100. A survey
had shown there was no need for the additional units: only g0 percent ot
the white displacees had purchased such housing. However, the cut
affected Negroes more than whites, since g8 percent of the units built
where Negroes would (or could) move had drawn qualified buyers.*®

If, in the purchase of 221 housing, credit standards and other indirect
controls may prevent equal access for minority groups, in the rental of
such housing there should be no barrier. A displaced nonwhite certifi-
cate holder can hardly be refused a unit in any 221 rental project. The
only applicable criterion is that the applicant be a relocatee. This may
be one of the reasons why the 221 rental program has stimulated rela-
tively little interest.

Section 221 rentals have not been a failure everywhere, however.
Both Columbus, Ohio, and Pittsburgh, Pa., have made good use of the
program. As of March 31, 1961, Columbus, a low-cost area, had an
authorized quota of 2,212 units.® The relative ease and rapidity with
which that city was able to meet FHA requirements made it possible
to build and completely occupy two 221 rental projects, Southgate
Manor and Eastgate Apartments. The former was the first multifamily
rental housing project in the Nation to receive an FHA commitment
under Section 221.

These two section 221 projects were brought about as follows: The
2,212 units of section 221 were requested and authorized by FHA with
the expectation that a considerable portion of them would be available
to nonwhite families about to be displaced by new expressway construc-
tion and redevelopment of the Goodale and Market-Mohawk areas. An
Urban League study conducted with the assistance of other interested
organizations had shown a demand for private housing on the part of
nonwhites. The Columbus Slum Clearance and Rehabilitation Com-
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mission in charge of urban renewal stimulated interest in Federal re-
location aid and documented the community need for a section 221
allocation. The Redevelopment Committee for Greater Columbus, an
organization of industrial, commercial, and civic leaders, gave the whole
effort strong support. The local FHA office took the initiative in push-
ing for a section 221 multifamily housing venture with real estate man-
agers and apartment builders. It sparked the Southgate Manor
sponsorship. A rental housing builder and real estate manager joined
forces with an attorney and a physician to form a qualified nonprofit
corporation. Site selection was troublesome. An initial location near
the central part of the city drew vigorous neighborhood opposition, and
the city council voted down the necessary zoning changes. But a second
selection proved feasible with the city helping to rezone the area for
apartment use and making utilities available. The Columbus experience
shows what can happen when the local urban renewal agency, the local
FHA office, community leaders, and civic organizations move early and
diligently in pushing 221 housing.”

Pittsburgh’s experience with an authorized quota of 1,150 dwelling
units is another 221 success story. Its Spring Hill Gardens development
was the second section 221 rental housing project completed in the
Nation. Both white and nonwhite relocatees found housing in this
well-located, attractive project in a previously all-white neighborhood
of third- and fourth-generation middle-income families. J. Stanley
Purnell, of Action-Housing, Inc., and president of the nonprofit Spring
Hill Gardens Corporation, observed that "—

Renting these apartments has gone quite slowly, but today they
are g3 percent rented, the mortgage is current, and Spring Hill
Gardens is financially sound. We have caused new private rental
housing to be provided at a price far below any other new private
development.

HIGHWAY DISPLACEMENT

The federally assisted highway construction program poses massive dis-
placement and relocation problems—often more massive than those
created by slum clearance and urban renewal.

Speaking of new highways in his special message to Congress on
February 28, 1961, President Kennedy said: "

As more and more rights-of-way are acquired and construction
begins, tens of thousands of families are required to move from
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their path and find new places to live—more persons displaced,
it has been estimated, than are displaced by all our urban renewal
and slum clearance programs combined. To date, this serious
problem has been largely overlooked. Neither the Federal Gov-
ernment nor the State highway departments have assumed any
positive or explicit responsibility for meeting these needs.

Large numbers of these displacees are nonwhites. For example, it
has been estimated that Detroit’s Chrysler Expressway going through 8
miles of the central city will displace 3,900 families, 3,390 of them
nonwhite.” TUnlike urban renewal, the Federal highway program im-
poses no obligation on either the Federal Government or the States to
defray household moving costs. The Bureau of Public Roads in the
Department of Commerce, the agency in charge of the Federal-State
highway programs, does not maintain detailed statistics on displacement
and relocation of highway displacees.” Without Federal guidance or
leadership the States and cities have been slow to give assistance and at
the time of the President’s message only 25 cities had established reloca-
tion facilities to assist highway displacees.’

REUSE HOUSING

The question of who will have access to the new or rehabilitated housing
in areas that have been slum cleared or rehabilitated with public funds,
raises another major problem of urban renewal. Is the land to be
rebuilt with housing which, because of high sale prices or rental struc-
ture, is only available to persons of high income? Is the claim that such
use is necessary to bolster sagging revenue a legitimate one or do urban
renewal authorities, in fact, use this argument as a device to engage in
“Negro clearance”? And finally, regardless of price structure, is all
reuse housing to be made available to all citizens, regardless of race?
Neither the Federal urban renewal statute nor the workable program
regulations for community improvement contains any requirement as to
reuse of cleared areas. Suitable reuse is implicit, however, in the require-
ment of an adequate “master plan.”” A community may utilize cleared
land for housing, industrial, or hospital facilities, or any combination
thereof. As previously indicated, the local public agency in charge of
urban renewal, after acquiring title to land in a blighted area and clear-
ing it, generally sells it to private parties—usually at a subsidized price—
for planned redevelopment. If the plan calls for housing, the redevel-
oper may choose conventional financing or he may elect to utilize
numerous federally insured mortgage programs. The congressional
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architects of the FHA section 221 legislation did, however, provide a
companion program in section 220 which was specifically intended as
an aid to urban renewal. It provides for a system of mortgage insurance
to assist in the financing of rehabilitation of existing dwelling accom-
modations and the construction of new ones if they are located in an
urban renewal area.™

The redeveloper has sole control of selling or renting such housing.
The local public agency is required, however, to "'—

. [make] public, in such form, and manner as may be prescribed
by the Administrator, (1) the name of the redeveloper, together with
the names of its officers, and principal members, shareholders and
investors, and other interested parties; (2) the redevelopers’ esti-
mate of the cost of any residential redevelopment and rehabilitation;
and (3) the redeveloper’s estimate of rentals and sales prices of any
proposed housing involved in such redevelopment and rehabilita-
tion. . . .

In response to an inquiry directed to the URA regarding its policy on
discrimination, William L. Slayton, Urban Renewal Commissioner,
said: ™

The Urban Renewal Administration has no requirements ex-
pressly prohibiting racial or other ethnic group discrimination in
the sale or rental of property built in urban renewal project areas by
private developers. In the absence of a policy directive on this
subject from either the Congress or the Executive, the Agency
regards antidiscrimination requirements as a matter for local (or
State) determination.

However, consistent with the position that antidiscrimination
policy is a matter for local determination, the following requirements
are administered to facilitate and encourage acceptance of a full
measure of such responsibility—urban renewal plans cannot contain
provisions racially restrictive of use or occupancy in the project
area. Before the disposition of lands in project areas, any restrictive
covenants based on race or creed must be removed. Moreover,
disposition documents must prohibit the establishment of any agree-
ment or other instrument restricting use of the land on such basis.

Mr. Slayton further observed that URA does cooperate with States
which have adopted antidiscrimination housing laws and adviscs prospec-
tive redevelopers that they must abide by the local law or risk being denied
further participation in the development of urban renewal land.™ These
URA policies provide slight assurance of nondiscriminatory access to
reuse housing. No racial restrictive covenants (which are unenforceable
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in any event) may be placed or kept on renewal land. Unless local law
prohibits it, however, nothing prevents the actual disposition or use of
the property in a discriminatory manner.

Despite the flimsiness of these protections, reuse housing has been made
increasingly available to nonwhites. URA reports that as of December
31, 1960, there were 61 urban renewal dwelling-type projects in con-
struction or completed. Of these, 57 had some degree of nonwhite occu-
pancy. A total of 29,870 dwelling units were occupied and of this num-
ber, 9,793 units, including 1,830 units of public low-rent housing, were
occupied by nonwhites. There were 40 projects (including 7 low-rent
developments) which were conducting sales or rentals on a noncontrolled
“open-occupancy” basis and 2 were available to nonwhites on a con-
trolled “open-occupancy” basis. (The latter redevelopments were utiliz-
ing a “benign quota” system, which regulates the percentage of non-
whites accepted in a given project, or were assigning nonwhites to a
certain location within the project area.) Fifteen projects were occupied
totally by nonwhites, whether programed for such use or because of
market factors.*

These figures indicate substantial nonwhite participation in reuse hous-
ing. However, the 61 projects reported represent only a small part
of the total number of urban renewal projects. As of June 30, 1960,
245 residen