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August 23, 1966 

RE: Recent Hearings of the House Committee on Un-AJnerican· Activities and Related 

Events 

Because df the pu!;iicity a!ld illtere!lt geiiei'litiod by th·e recent hea:ringe 

of the Houaa t:ottmittee on Un-AJnerican Activities and the role of the Alterican 

Civil Liberties Union in those hearings, we have prepared the following memoran-

dum detailing the relevant events, the latest legal challenge in the ACW's long-

s tanding fight against HUAC, and the issues at stake. 

l , The Facts of the Case and the Position of the ACLU 

On Monday, August 15, the Atte.rican Civil Liberties Union and the 1\'ew York 

Civil Liberties Union filed a complaint ags.inst the Ho .. se COITillftt.ee on Un-Arneri-

can Activities to test the co.nstitu,t:!.onalit.y of its mandete to investigate "pro-

paganda" activities . The Union moved for an order certifying that tM coos titu-

t:l.onal isaues raised in the pleadiog·s required t.he coovenbg of a ststutor.y three-

judge District Court (from which any appeal would go directly to the u. s. Supreme 

Court) and for a temporary restraining order prohibiting HUAC from proceeding with 
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its hearings ·s ·cheduled for the next mornipg. Judge Corcoran, of the federai Dis-

trict Court in Washing_ton, D. C. , granted both motions. The next day the three-

judge court disso-lved the temporary r estra·ining order on the grounds that our 

showing of "trr;eparsble injury'' had been inadequate, but retai.ned jurisdiction over 

the constitutlol)al issue raised by ACLU. A headng on this issue ~as scheduled 

for 2:30 on Wednesday. 

on t4ednesday morning the Gover nment filed a motion to dismiss the c;omplaint 

which is still pending, At the same time the three-judge cour·t on its own mqtion 

postponed the Wednesday afternoon nearing until further order and requested both 

parties to file memoranda of law on 4\!gust 22 as to whether the thre'i!- judge court 

should dissolve itself and remand the ca.se to the original single- judge court. 

The August 22 deadline w~s later extended to August 26. 

upon the dissolution of the te(llporary restrainirg order the House Commit-

cee commenced its bearings. The opening >titness was Phillip Luce, a friandly wit­

ness to the Committee, who had been a past meuber of the PrQgressive Labor Move-
.. 

ment. OuriQg the cout'se o·f the· testimony 11everal persons in the audience interrup-

ted the hearings <to shout. th<!ir disapproval. These persons were physically re-

moved by marshal_ls and charged with disorderly conduct 'While others 'Were smilarly . . ~ ' 

arrested and charged on mistakes as to identity for applaudi?S at the wrong time 
·.•. 

(persons applauding statements by the chairman or by ftiendly wil:nesses wer·e not 

ar.rested) or for other improper reasons . 

During the balance of the afternoon, witness~s not represented by ACLU 

were ccnlled to test icy. They answered some questions concerni ng their political 

beliefs, but refused to an.~w·e:: others eon~erning· naming names, fi,nancial matters 

and some organizational activities. 

on Wednesday, during the morning session of the !UAC bearings, ~thur 

Kincy, ACLU Cooperating .AttOrt!ey ,. ll!ember of the Supreme Court .Bar, Prqfesso.r of 

ConStitutional. La.w ·.at Ru.tge;ra University, and one of the -victorious attorneys in 
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Dombrowski v . Pfister [380 US 479 (1965)), was engaged in bolloquy with a ~ember of 

the Cottmittee. The colloquy concerned Kincy's objections on behalf of his client, 

Walter Teague, regarding the testimony being given by a Government informant con-

earning Teague . When Chainnan Pool over- ruled Kincy's objection, Ki.noy insisted 

on his right to make the record show the nature of his objections, inasmuch ss his 

client was being implicated by a witness without the benefit of cr·oss-examination. 

At this poln.t Pool interrupted and ordered !lim to sit down; and as Kincy t~en 

sought t'o make ths record show that he had not been permitted to ctate fully the 

reasons for his objections, marshalls gxabbed him, the chairman ord.ered him re-

mbved, and the marshalls roughly dragged him from the hearing room. Kinoy was ar-

rested and taken to the station house and booked with "disorderly conduct," mugged 

and fiogerpdoted. Not komdng of tlie arrest· the Chairman subsequently ordered his 

return, Mear,while, each· of the counsel made a separate e::atement to the Committee 

concerning the treatment received by Kincy end requested an adjournment on the 

grounds that any cha.nce they had to represe.nt their clients adequately had been 

destroyed. The request was denied and all counsel left the he6ring room • . There­

after two of the clients also left t:he hearing room after making statelllents tbat 

they \iould not rema.ir;t if they did not nave counsel of their own choice, while othere 

offered to testify without counsel only under protest and their subpoenas were con-

tinued to November 15. 

Contrary to the impression that may have been created by press accounts, 

photor.raphs and even television broadcasts, the arrest of Arthur Kfnoy grew out of 

hls advocacy of procedures for which /:.CLU has consistently beetled·. He was pro-

t eating that the AC!:.U client was being maligned and that: any testimony concerning 

him should he given in executive session. This is substantiAted _by the copy of 
and the account in The New Republic of August 27 

the trahscript of the hearings at this point/ (see Appendix A), which show t hat 

Kinoy was .attempting to secure the: most elemental due process for ACLU ' s client. 

Ilia conduct was, as a New York Congtes·sm4n a·tated to Jack Pemberton., not'bing -more 



., . 

-4-

thM. the normal colloquy expected in a House hearin,g. Ja~k Pemberton was quoted 

in ·the New York ~ of August 18 as saying " that in all my years as an attorney 

I have never experienced the shock I d.id this morning" at the forcible rQJllovsl of 

Mr . !(inoy. (Needless to say, ·the ACLU did .not support the intemperate behaviol' 

exhibited by s01lle of the spectators, though the Nntional Capital Area CLU is re-

presenting those believed by it to have been wrongfully arrested. ) 

Although the r .u les of RUAC do not provide for it, the ACLU feels that 

Counsel for witn~sses should have the right to make and to explain 
b::iefly non-repetitious objection& to the relevan.cy or propriety of 
committee questions or to other committee proceduru wliich violate 
his client's rights. Counsel ohould also be permitt~d to subject 
his client to reasonably direct examination in order to explain or 
justify answers g~ven to the c~ittee . 

Before airing defamatory, prejudicial, 'or adverse informati·~n, a 
colt!Dittee should screen such material in executivP. session to de­
te-rwi ne whether or not it ia reliable. The indJ.>."idual whow the in· 
formation tends to prejudi(:a should be properly uotified and given 
an opportunity to appear before the committee in executive ses9io~:~ 
with other witnesses if he so requests, or with other evidence 
rebutting the information. The same requirement of fair notice 
pertaining to witnesses at public hearings should apply here, end 
should include a ban on disclosure of the names of witnesses i n 
advance of their appearance. There should be an absolute prohi ­
bition on t he publfca tion of information diacussed at the seseion, 
pri.or to a determin~tticn o! whetner to hold a put>lic" session " t 
whic,h the de£amatory information will be presented .••• 

If ad'ITeree tes·timony ~s given in public' session after the committee 
has- determined in ex<!Cutive session that it ia appro!>~iat·e to the 
investiga·tion, any parson about whom such testiax>ny i 's offered should 
be afforded an opport:unit:y to: 

a . testify or offer sworn statements in his behalf; 
b. subject the witness offering prejudicial tes·timony 

to cl'oes-examination: 
c . obtain the assistance of the investigation commit­

tee i t compelling the attendance of ";!.t:'lessos and 
tbe prod.uction of documeots reasonably necessary to 
rebut the chargee agains t him. 

Though croe~-ex&mination bas pOt ge0erally been recognieed as a 
right or even a privilege by coogrenipnal investigating commit­
tees, it is abs~lutely neceesaty to prevent or expose unfounded 
charges which may ruin an individual's teputation forever. The 
little t1me consumed by cross-ex41!1ination is a fair price. to pay 
for the assurance that such ~njustice · will be avoided. (Board min• 
utes, &·9- 65. ru1d 9-13-65; ACLu Statement on Fair .Ptocedure for Legis­
lative Investigations, 9-23-65.) 
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Arthur K1noy ~~as tried that afte.:noon and Friday morning on the charge ·of 

disorderly conduct and >~as found guilty by the judge vbo fined him $50. The con­

viction vill be app~aled. 

[Th~ point hardly need be !Dade that in its representa t ion of clients sub­

poeoo.ed to appear before li.UAC, the ACLU, as in eve:ry such case, disassociates itself 

from the political or other vie'WS o£ its clients and concerns itself only vith the 

constitutional and civil liberties issues involved.) 

2. ACLU 's J~gal Challenge of HUAC 

the basic theory of the compla,int: filed by th.a ACLU on i;uguet 15 is that 

the DIA,nda.te of the House Utt~American Activities Cotlllllittee (which is incorporated 

i nto a Federar atatute) is unconstitutional on its· face. ;~e a liege that the man­

date which authorizes the Committee to investigate un-l;mericsn "progaganda." acti­

vities sets forth a charter authorizing investigations into the areas protec.ted 

by the First Amend.mel,\t:, namely freedom of speech, belief and association. Ihe 

q\leat:ion o:f! the II!Sndate was before the cou:;>t in .!!arenblatt v. United States [360 

US 109 (1959)) and was upheld by a 5 to 4 vote. It has also been raised subsequent­

ly in Wilkinson V. United State.s [365 US 399 (1961)] and Braden v . United states 

[365 us o\31 (1961)]. 

Just til is last term, the Supreme· Court, in grant!.ng certil:lrari in the ACLU 

directly supported Goiack case [369 US 749 (1962)), grant:ed the petition on, among 

o ther grounds, the question of the const:itut ionality of the Commit:tee's mandate. 

Although the reversal of the convict:ion in Gojack on other than constitutional 

grounds was ordered, WQ have argued in this suit that the S.upreme Court bas in 

effect ru!ed that the ·issue of the Committee's mandate presents " substantial 

Federal and Consti tutional question. 
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Our attempt to secure a court ordor enjoining the hearings cests on the 

premise, f f•l'Bt, that because of its mandate" anythi11g the Committee does is const1· 

tutionally impermissible; and second, that the practices of the Co!ll!Dittee have 

d 411\ASCd irreparably the lives of t.hose wh() have been suppoenaed teo appear before 

it bec,auoe of exposure 'Wi"thout the protection of due process. 

J:!oreover, it is ACLU policy th.at 

A witness who believes that a committee has as!~ed him a question 
which he has a legal right not to answer. "ohould be a .llowed to " 
n:1.1ke •an iltllledia~o application t o "a. fedet"al .:ourt, \thicb. v111 tl\en 
decide whether the question is a proper one or whether the witness 
is conatitution.-lly privileged not to answ<;r it. (Board minutes, 
9-13-65) 

lhe:=e is a great deal of talk by the Cotnmit"tee of its consideration of che 

"P"ool" Bill ~rhich would make it a crime punishable by a $20,00"0 fine and/or twenty 

years impris-o!liDent to give aid to "any hostile power, o; ag,ency or national there­

of, o"r to any orgao'izatiou, group, or person ac"ting tn liost.ile oppos,ition to the 

Armed Forces" of the United States." Rather than engage in a discussioo cogcerning 

the ~erits of the Pool Bill and its grave constitutional defects, the AClU has 

tnl<en the po:sit ion that since the mandate is" unconstitutional every action of the 

Co=ittee is tainted by that unconE;titutioD8l1ty, includ.ing the nominal subject 

matter of these 'hearings, the Pool Bill. 

3. Ihe Question of the Separation of Powers 

When the ACLU complaint was filed on August 15, there uere angry cries 

fr<)(ll Congressmen and others that the principle of the ·SGparstion of polOTers was 
. 

being abridged. TH~ ACLU t akes the position that (l) HUAC 1s mandate is uncon-

stitutional. (2) The iiuit seeks to ee'tablish t;he unconstitutionality of tbnt 

m!lndate. (3) The cburt is an appropr"iate forum for the declaration of that 
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unconstitut.ionality, ~SP!!O-ially in light of the Supt:eme Court's g-rant of certiorari 

in Go'jack. 

Tho power of any of the- thJ:ee bt:anches of govermnent is not absolute, for 

the principle of "checks and balances" i _s also in opetation. Ever since 1803, 

when Chief Justice John l1arshall, speaking fot: the 'Suprame, Court in Marbury v. Madi· 

~. f irst declared an act of Congress unconstitutional, the suthot:ity of t he 
' . 

courts to act as a ch~ck on the 1egislative bt:anch has been gene~~lly recognized . .. 
j • ' • 

Although a Congressional legislative hearing is not the ~arne as an Act o£ Congres s, 

the ACLU feels tha-t a judicial remedy is appropriate ~benever an individual's civil 
• • • • • • • \ 1 ' 

the course of a ~ legislt<:t'ive hearing uhere . ~ ·' . . ' 
libet:ties at:e jeopardized or abx:idg~d irt 

I ' 

tpe· traditional procedtit'aol pt:otect16ns of due process ar e not available to him • . ... 
'T)fe,. rl.cent Supreme Co~t decisions commanding r -eapportionment·"o't the state legi s-

. ' }!ltures on the basi.s 'of one oan, one vote make~ clear t:.,..~. <: the doctrine of sep&ra-
' \ ' .. . 

tl.on of powers is _no bar to the assertion of individual rights, 

Mot'eover, it has been suggest ed thAt Congress itsel£, in allowing HUAC 

free reign ts ove_rstepping the princip~e of the separation of powers, for nny hear­

ing conducted by .HUAC invariably takes on the aspects of a judicial proceeding, but 

l nc1<s the guarantees of due process to the l~itnesses provid!"d by a prope'l:' court . 

4. Add'it1orull Information 

An important -souz:ce of information dealing with HUAC is the pamphlet, "the 

Case Against the House ·Un- American Act ivities Committee" published by the ACLU. 

Copies may be ordc~:ed from this of£ice for $ . 35 each. 

the New York Times of August 22, 1966 printed so editorial on botb:.the 

oat'Ul'a of the HUAC and the ACLU 1 s at-tempt to secure judicia 1 relief.. A copy is 

attached as a ppendix B for your information. 
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APPENDIX A 
211 

Mr. Ni t tl"' . Not~ , in tho c tm t·ee of your att endance, d!d yo• 

z l 
I 
I 

3 l 
come in contt;ct wi th a pe:r:sot~ nruned Wttlt.e:r: Derwi n Teaque III? 

,. 
·I 

4 II 
5 II 

i~r . Kinoy. ;: object, Mr. C:lla:!..l:11l"n. Afl one of \:he 

stttorneys for W!!l ter TN>gU{l, w~o is present in t .he hearing 

6 

7 II 
'I 

a 
I 

9 I 
tO I 

.I 

ro~~. ! objBct t o any te$tlm~~Y about . h im in o~en sessi~~ . I 

a ).r.:o o b j ect if I mn not <JiVt'ln tbe l'.Uiel:'ican right to c r o.5s-

exaroi .ne this wi tnesa i n re:fe!:~.:ence to any st~tement about Hr. 

Tee,qua , end I ask fox: t.t t"aling m\ both of ~~'<Y requoiJts. 

Hl:' , Pool , I believe yo u mnde the- s mne objection yelfter-

11 d~y: is that corzect? 

12 1-tr . Kinoy. I made t he . sllll!e objection with r efe:t'ence to 

13 Mr. :Kreb yeaterduy !md Stanley Nadel. 

t4 ur. Ashbrool!;. Mr. Chdrman, I move that the objection be 

I 
15 I 
!S ' I 

I 

-,.; -.: s:rnled. 

17 Hr . IUnoy . ~lr. Cha i :o:man, X wou-l d like to fle hear d .on tha t 

18 motion , · llllci l a l oo am an attlornc y Lor Mr. T£a<Jue. Do I under-

f9 ~ ·stand thllt it :lo the ruling of t hi& committee t hat the funda.a 

20 ~· mental right of cross-ex~~ination is not to ba afforded ~o 

21 . ~ritnensea who are c alled before this cc:munittee wh·en the com-

2a mittee i s attemptin·g to defame? 

Mr. Pool . You a xe e rquing the question. 

24 Mr. Kinoy. Of course l ewyer11 a lways argue questi o ns , Mr. 

25 

I. 

I 
t 
I 
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Mr. As)Jbroolt. You didn' t. ;;.:que che q,;~e~t.iqn; you roa de a 

miaiJ;terpret a t ion of f~ct 'Wh'<'n y(,)U sa>.d we a,r..e P-ndeavoring to 

de£ rune ·,soll\e_thj.ng . 

lla is . tot.l!;~ly cut o .f o ,rtler, '-!r. Chairman . St.:ch i!l n::>t the 

cas e. 

l'lr. tcinoy. I<tr. Cllairman 1 t hnt quarstion wi ll be satt:ted in 

Fed10ral Court whetl•E1~ you UEa ~t t !Oi'!lpli:l. •lg to def.'Ul)e ,.,;, t.ne.zsus . 

H.:r. Ashbrook. You mad& i ·t; ao ~ at.at!ll~tent of f a ct , and a s 

a l awyer you know you are flb&Gl u 'l;ely wrc-nq . ll•:~u ere ou·t Q'i 

place • 

Mr, Pool . Tbe objection is ovor.ru~ed. 

Mr. Kinoy. May th<:~ r ecord sl.ow W«> ta1<e IJ strawmus ohje::-

tion to your r.u l ing. 

Mr. Pool. Now sit down. Go ove;r the-re and a it down . You 

have made your object ion. ·You a re not going to disrup t thi s 

he a:r.inq any fur·ther. . 

Mr. t<unstl e r . 14:e. Chairmari , yo.J. don • t have t o deal dis-

courte,ous :J,y to an l'lttorney i n front of you.. That is ~rhQlly 

un·-AII!Sr i can. 

Mr . Pool. ! v i l l deal any .way ! want un.d9r t he r ules in 

t his bearinq. I bl\ve jus:t told him to be quiet and I ask you 

to sit down now. 

Mr . Kinoy, Hr . Chairman, let the recoJ:d <Jhow - - don't 

t 0uch a l awyl'lr. Ml.'. Ch airman - -

Mr , Pool , Ron;o•.re t he l dwyer , 

!4r . Kinoy. Mr. Cbainnlln, I ~1ill not be t aken from this 
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Excerpt from The New Republic, Aug•st 27, 1966, "T. R. B. from Washington": 

'We sat about 15 feet from where lawyer Arthur Kincy was maKing a point 

of order for one of the subpoenaed witnesses . On the raised dais above him sat 

Chairman Pool, like a frog on a lily pad. Mr. Kincy is a respectable attorney, ' 

member of the bar of the US Supreme Court and professor of law at Rutgers . He is 

a counsel for that subversive organia.ation, the American Civil Libert ies Union. 

He was making a persistent point fol.' his client , but in a quiet voice. Suddenly:; 

in front of us all Pool lost control. He seamed to ewell. At the top of his 

voice be bellowed, "Now sit down.!" He gave a tremendous wback vitb his gavel. 

'Without any chance to sit, let alone turn, little Riney was instantly pin­

ioned by three big plainclothesmen, his wrists tvisted, an arm choked nbout his 

t hroat, and he was dragged out, Seven ether defendants' lawyers looked aghast and 

learned incredulously that their eminent colleague bad been taken off to jail. 

Pool, looking a little scared, calmed down a bit. We felt a bit frightened, too, 

We had never aeen a client's lawyer taken off to jail before." 


