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MEMORANDUM IN SUPPORT OF THE CHALLENGE 
TO THE SEATING OF MISSISSIPPI CONGRESSMEN 

September 9, 1965 

We write to express our view as members of the bars of our respective states that the pending challenge 
to the seating of Representatives from the State of Mississippi is based on well-established facts and sound 
constitutional precedents. We hope you will find that it merits your active support in bringing it to the floor 
of the House and in favorable action on the floor. 

No responsible spokesman has challenged the factual evidence of massive disenfranchisement of Negro 
voters in Mississippi. Part of this evidence is set out in the more than 10,000 pages of depositions secured 
from Mississippians by the contestants and duly printed for the House of Representatives at the direction of 
the Clerk. Numerous findings based on overwhelming additional evidence presented to agencies of the Execu­
tive Branch and to the courts, and embodied in investigative reports and judicial opinions, establish beyond 
any doubt the fact of systematic exclusion of the Negro from the polling place in Mississippi. 

The withdrawal of the ballot from Mississippi Negroes has been accomplished by a long-continued and 
deliberate effort to negate the mandate of the Fifteenth Amendment and reverse the result of the Civil War 
itself. Means employed have ranged from poll taxes and discriminatorily-applied literacy and "constitutional 
interpretation" tests to systematic intimidation and violence, inspired and sometimes conducted by public 
officials. Organs of state government, from the Mississippi Constitutional Convention of 1890, to successive 
state legislatures, voting registrars and local sheriffs, have joined in fashioning and executing the design to 
disenfranchise. So effective has been the design and its execution that Negro voter registration has been 
reduced from approximately 189,000 in the late 1880's to approximately 35,000 or 6.7% of the Negro 
population of voting age today. 

The legal basis for the challenge is direct and straightforward: 

1. The systematic exclusion of Negroes from the election process in Mississippi violates the Fourteenth 
Amendment, which prohibits the denial of equal protection of the laws, and the Fifteenth Amendment, 
which prohibits abridgement of the right to vote "on account of race, color, or previous condition of servi­
tude." Earlier this year, in a suit brought by the Department of Justice to test the very statutes which 
have been employed against Negroes as a part of the systematic exclusion which constitutes the basis for 
the present challenge, the Supreme Court indicated that Mississippi's voting laws would be held to violate 
the Fourteenth and Fifteenth Amendments on a showing of the facts which are so amply demonstrated 
by the record in the challenge now pending before Congress. United States v. Mississippi, March 8, 1965, 
33 L.W. 4258. In the companion case of United States v. Louisiana, March 8, 1965, 33 L.W. 4262, in which 
the government was actually permitted to introduce in the trial court the evidence supporting its allega-



tions, statutory provisions virtually identical to those passed by Mississippi to disenfranchise Negroes were 
held unconstitutional.1 However, the record in the pending challenge shows that more than discriminatory 
statutes is at work to keep Mississippi Negroes from voting. State-inspired and state-condoned intimidation 
and violence, as well as threats of economic reprisals, are commonplace and they, even more clearly than 
the statues, are employed in the design to disenfranchise, thus flouting the constitutional commands of 
the Fourteenth and Fifteenth Amendments. 

2. Acting under its constitutional power and duty to "be the Judge of the Elections, Returns, and Quali­
fications of its own Members," the House of Representatives has time and again set aside the result of an 
election marked by fraud, intimidation or other illegality. Specifically, the House has refused to seat mem­
bers in over 40 instances where violence, intimidation or fraud was practiced against Negro voters to influence 
an election contest. Many of these cases are discussed in detail at pages 41-86 of the contestants' brief, and 
all are summarized in the brief's Appendix B. They show that the House does not shrink from either seating 
a contestant in place of a certified member or from declaring a seat vacant so that new elections may be 
held, if that is what the evidence demands. For example, on facts less compelling than those now presented 
by the pending challenge, the House set aside election results in the Mississippi case of Lynch v. Chalmers, 
47th Cong., Hinds, Vol. 2, Sec. 959, P. 263 (1882), and the South Carolina case of Johnston v. Stokes, 54th 
Cong., Hinds, Vol. 2, Sec. 1126 (1896). 

The variety of these and other cases cited by the contestants indicates that the House's power to judge 
the qualifications of its members has been used neither capriciously nor rarely. The protection afforded by this 
power to the principle of free elections and the integrity of representative government has been extended to 
incumbents, contestants, and voters in many states for well over a century. To justify the use of the power 
in this instance little more need be said than that Mississippi's election process is unique in its degree of 
corruption. The voter registration facts in Mississippi Congressional districts are a world apart from those 
in any other election district known to us. For example, as of January, 1964 in Humphreys County of the 
Second Mississippi Congressional District, there was not one registered Negro voter out of a voting-age 
Negro population of 5,561. For the state as a whole, the United States Commission on Civil Rights reports 
that less than 7% of Negroes of voting age are registered to vote. By comparison, in such states as Alabama 
and Louisiana, recent estimates by the Justice Department place the percentage at approximately 19.4% 
and 32%, respectively. The difference in percentage points between Mississippi and other Southern states 
is more than one of degree — and it reflects the virtually total exclusion of Mississippi Negroes from the 
state's electoral process. 

3. There is no doubt that the challenges themselves are now properly before the House, both under the 
provisions of 2 U.S.C. 201 which permit "any person" to contest the election of any Member, and under the 
long-standing traditions of the House itself, which, as recently summarized by the Clerk, permit House 
adjudication of a contested election "in the case of a 'protest' or 'memorial' filed by an elector of the district 
concerned" or by any other persons. Letter of Assistant Clerk to Speaker, 89 Cong. Rec. 795, January 14, 
1965. Indeed, there are statuatory and case precedents establishing House jurisdiction of the pending chal­
lenge which go back to the early years of our history. 

The only question which merits discussion is whether the challengers here qualify as "parties" or "con­
testants" for purposes of availing themselves of the statutory deposition and subpoena procedures found 
in 2 U.S.C. 203 et seq. While it is obvious that the contestants here — all Negroes — did not appear as 
candidates for Congressional seats on the regular Mississippi election ballot, it is equally obvious that they 
could not do so because of the systematic exclusion of Negroes from Mississippi's election processes. It 
would be unjust and self-defeating for Congress to apply 2 U.S.C. 203 et seq. in such a way as to exclude 
from the ambit of its procedures the persons they were designed to protect: those complainants who, 
like the contestants here, failed to be designated on the ballot because of the very injustices sought to 
be remedied. 

lit may be noted parenthetically that the State of Mississippi, at the urging of Governor Paul B. Johnson, has repealed 
these statutes in order to secure a more advantageous footing for resisting the new Voting Rights Act of 1965. 



Moreover, even if the challengers do not qualify as opposing candidates, objection to the use of the 
statutory deposition procedures has been waived by the failure of the Members from Mississippi to take 
timely exception.2 Indeed, the Members who now challenge the use of the deposition procedures actively 
participated in the taking of the depositions by cross-examining witnesses and by entering into stipulations 
concerning them. Now that the depositions have been completed and printed, and seven months after the 
initial debate on the challenge by the House — during which the Majority Leader stated, in effect, that the 
statutory deposition procedures should be employed — it is too late for the sitting Members to attack the 
use of these procedures by the contestants. 

What is at stake in the pending challenge to the seating of the Mississippi delegation in the House is 
nothing less than the integrity of representative government. As the then Committee on Elections recog­
nized early in the 35th Congress in the election challenge of Whyte v. Harris, the "freedom and purity of 
elections constitute the very life of republican government." House Misc. Doc. #57, 35th Cong. 1st Sess. 
1 Bart. 257 (1858). We believe that statutory law, the Constitution, and valid Congressional precedent, 
amply warrant the action requested of the House. In fact, the mandate of the Constitution may fairly be 
said to impose an obligation to grant the relief asked by the contestants. 

III . 

It is no answer to the force of the present challenge to assert that the Voting Rights Act of 1965, effective 
legislation though it may be, will drastically reduce future discrimination by the State of Mississippi against 
Negro voters. What is before the House is the validity of the elections of November, 1964, elections in which 
state action deprived virtually the entire Negro population of Mississippi of the ballot, and as a result of 
which Congressmen purporting to represent the people of Mississippi are seated in the House. It is also worth 
noting that neither the Voting Rights Act nor the recent repeal of Mississippi's patently unconstitutional 
voter registration laws will substantially affect such extra-legal, but state-fostered methods of voter intimi­
dation as the physical violence and economic reprisals documented in the depositions supporting the present 
challenge. To convince white Mississippians that continued flouting of the Fourteenth and Fifteenth 
Amendments is no longer possible or profitable, the results of the 1964 elections must be set aside. 

IV. 

The proponents of the challenge will shortly seek to bring the matter before the entire House. Since no 
resolution is pending, it is likely that the question of the seating of Mississippi's Representatives will be 
raised in the form of a privileged motion seeking to discharge the Committee on Administration and its 
Elections Sub-Committee from further consideration of the challenge. This procedure is fully supported 
by the venerable House precedent of Page v. Pirce, in which Speaker Carlisle stated that such a motion 
"presents a question of the highest privilege." 3 Hinds §2585, 17 Cong. Rec. 7403-04 (1886). We hope you 
will take whatever action is necessary to bring the challenge from the Administration Committee to the 
floor of the House and we respectfully urge you to support it there. 

The principle of free and fair elections open to an entire constituency is the bedrock of our democratic 
republic. Only in free and fair elections can our system of representative government work. Only in free and 
fair elections, untainted by the illegality proscribed by our Constitution, can Mississippi reclaim its place 
in the eyes of the nation and in the halls of Congress. 

2The sitting Mississippi Members have not availed themselves of the objection procedure recently used and approved 
by the House in the case of Representative Ottinger of New York, whose seat was challenged by the campaign manager 
for a defeated candidate. There a resolution dismissing the deposition procedures on the grounds that the challenging party 
did not qualify to use them was introduced in the House soon after the deposition proceedings were begun. Apparently, the 
Mississippi Members knew of this means of challenging the use of the statutory deposition procedures and their failure to 
object was the result of a conscious decision, not mere inadvertence. See story in Jackson Daily News, January 28, 1965, 
reproduced at P. 100 of the contestants' brief. 
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S I G N E R S OF M E M O R A N D U M 

ALASKA 
Wendell P. Kay, Anchorage 

ARIZONA 
Jay DushofT, Phoenix 
Sheldon Mitchell, Phoenix 
S. Leonard Scheff, Tucson 

CALIFORNIA 
Sidney Bleifeld, Los Angeles 
Irwin Gostin, San Diego 
Francis Heisler, Carmel 
Marshall W. Krause, San Francisco 
Seymour Mandel, Los Angeles 
Ben Margolis, Los Angeles 
Harry Margolis, Saratoga 
Kurt W. Melchior, San Francisco 
Edward Mosk, Los Angeles 
Frank E. Munoz, Los Angeles 
Fred Okrand, Los Angeles 
Chas. I. Rosin, Los Angeles 
William G. Smith, Los Angeles 

COLORADO 
Charles A. Graham, Denver 
Samuel D. Menin, Denver 
Harry K. Nier, Jr., Denver 
Elizabeth Schunk (Miss), Denver 

CONNECTICUT 
Thomas I. Emerson, New Haven 
Robert L. Krechevsky, Hartford 
H. D . Leventhal, Hartford 
Frank Logue, Trumbull 
Catherine G. Roraback, New Haven 

FLORIDA 
John M. Coe, Pensacola 
Stanley M. Pred, Miami 

GEORGIA 
Leonard Haas, Atlanta 

HAWAII 
Morton King, Honolulu 

ILLINOIS 
William W. Brackett, Evanston 
David Connolly, Rockford 
Elmer Gertz, Chicago 
Burton Joseph, Chicago 
Lee Leibik, Chicago 
Charles R. Markels, Chicago 
James D. Montgomery, Chicago 
Sidney D. Podolsky, Aurora 
George Pontikes, Chicago 
Bernard Weisberg, Chicago 

INDIANA 
Benjamin Piser, South Bend 
Thomas H. Singer, South Bend 

IOWA 
George Lindeman, Waterloo 
Jesse E. Marshall, Sioux City 
Melvin H. Wolf, Waterloo 

KANSAS 
Champ E raham, Emporia 
Joseph H. McDowell, Kansas City 

KENTUCKY 
Joseph S. Freeland, Paducah 
Edgar A. Zingman, Louisville 

MAINE 
Louis Scolnik, Lewiston 

MARYLAND 
Elsbeth Levy Bothe, Baltimore 
Marvin Braiterman, Baltimore 
Harry Goldman, Jr., Baltimore 
Norman H. Heller, Wheaton 
David B. Isbell, Chevy Chase 

M A S S A C H U S E T T S 
Bradlee M. Backman, Lynn 
Edward J. Barshak, Boston 
Albert R. Beisel, Jr., Boston 
G. d'Andelot Belin, Boston 
Irving Fishman, Waban 
Helen L. Gray, Cambridge 
Reuben Goodman, Boston 
Roy A. Hammer, Boston 
Julian S. Himes, Dorchester 
Dunbar Holmes, Boston 
Charles Ingram, Lynn 
Manuel Katz, Boston 
Ronald F. Kehoe, Boston 
Daniel Klubock, Boston 
Merrill B. Nearis, Gloucester 
Allan R. Rosenberg, Boston 
Francis J. Ulman, Boston 
Max Volterra, Attleboro 
Henry Weissman, Springfield 
Howard Whiteside, Boston 
Ernest Winsor, Cambridge 
Mr. & Mrs. Roger Witken, Brookline 
Stephen Wolfberg, Boston 
Norman Zalkind, Boston 

MICHIGAN 
John Bratton, Lansing 
Justin Brocato, Kalamazoo 
Jerome H. Brooks, Farmington 
Richard W. Crandell, Cadillac 
Erwin Ellmann, Detroit 
Ronald D. Feldman, Detroit 
John F. Foley, Detroit 
Ernest Goodman, Detroit 
Benjamin Marcus, Muskegon 
Jerry S. McCroskey, Muskegon 
Holland R. O'Hare, Detroit 
Dean A. Robb, Detroit 
Ralph I. Selby, Bay City 

MINNESOTA 
Newton S. Friedman, Duluth 
Sheldon D. Karlins, Minneapolis 
Arnold A. Karlins, Minneapolis 
Arthur Roberts, Duluth 
W. L. Sholes, Minneapolis 

MISSISSIPPI 
Alvin J. Bronstein, Jackson 

MISSOURI 
Irving Achtenberg, Kansas City 
Glenn L. Moller, St. Louis 
Stanley D. Rostov, Kansas City 

NEBRASKA 
Loren G. Olsson, Scottsbluff 

N E W HAMPSHIRE 
Arthur H. Nighsnander, Laconia 
Lawrence J. Walsh, Wolfeboro 

N E W JERSEY 
William R. Gilson, Summit 
Milton Gurney, Newark 
Maurice Levinthal, Paterson 
Needell & Needell, Rahway 
William Rossmoore, Newark 
Irvin L. Solondz, Newark 

NEW YORK 
Ernest Angell, New York 
Philip Beano, New York 
Steven M. Bernstein, Long Beach 
Ellis L. Bert, New York 
Melvin Block, Brooklyn 
Albert H. BI umenthal. New York 
John J. Cavanaugh, Albany 
Julien Cornell, Central Valley 
David Dretzin, New York 
Edward J. Ennis, New York 
Walter Frank, New York 
Victor S. Gettner, New York 
Richard G. Green, New York 
Jeremiah S. Gutman, New York 
Thomas M. Hampson, Pitts ford 
Stephan A. Hochman, New York 
Dorothy Kenyon, New York 
David R. Kochery, Buffalo 
Milton Konvitz, Ithaca 
William Kunstler, New York 
Richard Lipsitz, Buffalo 
Victor A. Lord, Jr., Albany 
Pierre Lorsey, New York 
Louis Lusky, New York 
Lewis Mayers, New York 
Mortimer J. Natkins, New York 
Wade Newhouse, Buffalo 
John de J. Pemberton, Jr., New York 
Lloyd H. Relin, Rochester 
J. Ward Russell, Glens Falls 
Herman Schwartz, Buffalo 
Leon F. Simmonds, Endicott 



Peter Simmons, Buffalo 
Mrs. Eleanor Soil, Scarsdale 
Stephen C. Vladeck, New York 
Alan Westin, New York 
Erwin N. Witt, Rochester 
Melvin L. Wulf, New York 

NORTH CAROLINA 
Lemuel H. Davis, Raleigh 
Reginald L. Frazier, New Bern 
Herman L. Taylor, Greensboro 

NORTH DAKOTA 
Milton K. Higgins, Bismarck 
Robert Vogel, Mandan 

OHIO 
Charles A. Anderson, Dayton 
Harland M. Britz, Toledo 
Frederick M. Coleman, Cleveland 
Jack Day, Cleveland 
Jack Gallon, Toledo 
S. Lee Kohrman, Cleveland 
Robert D. Mishne, Cleveland 
William J. Rielly, Cincinnati 
Stanley U. Robinson, Jr., Columbus 
Frank C. Shearer, Columbus 

OKLAHOMA 
Warren L. McConnico, Tulsa 

OREGON 
Maurice O. Georges, Portland 
Paul R. Meyer, Portland 

PENNSYLVANIA 
Charles Covert Arensberg, Pittsburgh 
Arthur L. Berger, Harrisburg 
Jack Brian, Upper Darby 

T. Sidney Cadwallder, Yardley 
Burton Caine, Philadelphia 
James M. Carter, Pittsburgh 
Martin D. Cohn, Hazelton 
David H. H. Felix, Philadelphia 
Albert Gerber, Philadelphia 
David R. Hobbs, Hancock 
A. Harry Levitan, Philadelphia 
Marjorie Hanson Matson, Pittsburgh 
Franklin Paul, Philadelphia 
Stephen I. Richman, Washington 
Victor Roberts, Norristown 
Henry Sawyer III, Philadelphia 
Daniel H. Shertzer, Lancaster 
Saul C. Waldbaum, Philadelphia 

RHODE ISLAND 
Benjamin W. Case, Jr., Wakefield 
William Edwards, Providence 

SOUTH CAROLINA 
John Bolt Culberston, Greenville 

SOUTH DAKOTA 
Marvin K. Bailin, Sioux Falls 

TEXAS 
Don Gladden, Fort Worth 
Ben G. Levy, Houston 
Fred O. Weldon, Jr., Dallas 
John B. Wilson, Dallas 

VERMONT 
Donald Hackel, Rutland 
John L. Williams, Rutland 
James Oakes, Brattleboro 

VIRGINIA 
Joseph A. Jordon, Jr., Norfolk 

WASHINGTON, D.C. 
P. J. Adolph, Washington, D.C. 
David Carliner, Washington, D.C. 
Monroe H. Freedman, Washington, D.C. 
Len W. Holt, Washington, D.C. 

WASHINGTON 
Stuart D. Barker, Seattle 
Arthur G. Barnett, Seattle 
Raymond Brown, Seattle 
Philip Burton, Seattle 
John Caughlan, Seattle 
Frank DuBois, Everson 
William Dwyer, Seattle 
Landon R. Estep, Seattle 
M. Brock Evans, Seattle 
Lady Willie Fortius, Seattle 
William L. Hanson, Seattle 
Francis Hoague, Seattle 
David Hood, Seattle 
Benjamin H. Kizer, Spokane 
Sam Levinson, Seattle 
Kenneth Mac-Donald. Seattle 
Phillip Offenbacker, Seattle 
Chas. H. W. Talbot, Richland 
Leonard Schroeter, Seattle 
James B. Wilson, Seattle 
Alvin Ziontz, Seattle 

WEST VIRGINIA 
Horace S. Meldahl, Charleston 

WISCONSIN 
Meyer Papermaster, Milwaukee 
Ted Warshafsky, Milwaukee 
Leonard Zubrensky, Milwaukee 

WYOMING 
John A. King, Laramie 
Charles L. Bates, Rawlings 




